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THE 

PREFACE. 

FkOM the nimiber of books vhich contain the 
fcience of our law^ and the numerous applies^ 
lions to perfons converiant therein, for advicd 
c6n<:emiiig the title to ^al and perfonal eflate in 
cafes of inteftatv ; it ii indifputably clear that no 
feledion could be made from the venerable pile of 
law-learning, ihorc immediately ufeful, than that 
v^hich relates to the eftates of perfons dying inteftate^ 
^nd of this the author being well convinced^ was 
led to fele6l the firft part of this work; to which 
fmce it was publiihed, he has made very confiderable 
additions, and copioufly treated on die law relative 
to lafl wills and teftaments ; and in the latter, a& 
well as his former proceedings, hath endeavoured to 
avoid the technical terms of the taw; and whed thfc 
Latin words^ or thofb terms, have occurred, atid 
cojuld not be avoided without obfcuring the fcnfe, 
has added the Englilh to the one, and explained the 
meaning of the other j laying down the whole with 
fuch clearnefs ^nd peripicuity, as to render the fame 
pecfeftly intelligible and eafy of comprehenfion to 
thofe unacquainted with the fyftem 0f ouf law, or 
the phrafcs comndttYy ufed by writers thereon. * 
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IV PREFACE. 

In the firft impreffiqn of this work, entitled^ 

<* The Will which the Lawmakes^ &c.** care was 

taken in e:;cplaining the different kinds of e(|ates and 

effe&s a man might die poffefled of^ and in what 

manner the Is^w would operate on failure of his 

having made any diipofition thereof; (hewing whq 

would be entitled to the adminiftC((tion of ills {KTib- 

nalislme, and the method to be purfued by the 

adminiftrator for obtaining it; and after the feme 

yas obtained, in what manner he ihould proceed for 

getting in the deceafed's effeds, 2|nd adminiftering 

the fame by paying debts^ and diftributiqg the fur-i 

plus to fuch as ^ere entit|e4 theretp ; likcwifc to 

whom the r^^^l eftate woul4 d^^fcend ; how &r the 

famp might be liable to the anceftor!s debts ; tb? title 

anhufband h^d ^hereto by the cii^rtefy of fngland, 

and a wjfe wi^b refpeQ: to dower. Apd herein care 

was alfo taken %o explain the cuftopn; of tb^ city of 

London and prpvincjc pf York, apd to fcew how 

thofe yarie4 from each other, and bpth pf them from 

the law qf the nation in gpner^; in what manner 

diftributjon yaf to be made anjongft children, fome 

of whom had been advanced in their parents life- 

iSme ; apd the ^flfeQs of fuch advancement, both by 

]^e cuf^pms, and commpn and ftatute law. 

The ^epcpfjon, and ifniYc^fal approbation, this 
imprefnon met with from the Public in general, and 
gentlenien of the profefljoii, incontiiovertiWy tcftified 
its merit very (hortjy after it came oi|t of prefs, in 
J^arch i7i?S ; near fifteen himdred copies thereof 
ibeing fold in the courfe of a few months after; and 
the' fale of three other editions from the 2^th of 

March 
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March 178G, to the 23d of January 1788, was an 
indifputable teftimony of its utility^ and the addition 
niade thereto, of that part entitled, ** The Difpofaf of 
a Perfon's Eftate by Will andTeftament;'* whereon 
as well as on the former fubjefts, very confiderable 
improven^ents having been made in the fifth and fixth 
jfeditions, the work was rendered fsu* mqre extenfively 
ufeful than before. 



PREFACE 
T O T H ^ 

SEVENTH EDITION. 

THE numerous decir^pn? in the court of chan^ 
eery and courts of law, fince the fixth edition 
of this work was printed, having afforded an oppor- 
tunity for large improvements on the former fubjefts . 
the utmoft care has been taken to feled fuch of thofe 
decifions as applied thereto, and from thence to add 
a great variety of points which till of late were unde- 
termined ; and hereby we have been enabled to ail 
certain fome that in former editions were fufpended 
and likewife to enlarge confiderably on oiir different 
fubjefls; hy which procedure, although care has 
been taken to bring the work into a narrow compafs 
by filling the pages much fuller than heretofore, we 
have been obliged to increafe near fifty pages, and 
greatly enlarge the alphabetical index* 

From the different fubjeas herein contained may 

be perceived^ the author has conftantly bad his line of 
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vi PREFACE. 

praftice in view, and throughout the following fliebta 
made digreffions, by frequently attending to divers 
momentous points more immediately relating to the 
bufinefsof a conveyancer, than ever was attended to 
in any other work of this fort. — Upon this groun4 
he hath now raifed a fuperftrufture, and enlarged on 
yhat he had here touched on, and from thence co-» 
pioufly treated or other fubjedbs peculiarly adapted tq 
conveyancing, in a work entitled " The Tr ad e r*s and 
Con VEY ANGER'S Guide and Gu ARD,'* which bciiig 
nearly ready for printing is cited in different parts of 
the following flieets, and would have gone to prefs 
fhortly after this came out,had it not been intercepted 
by the call there now is for the fecond edition of his 
work pubiiflied under the title rf an'* Explanation of 
the Law concerning Bills of Exchange, &c.'* which 
will be printed as expeditious as poflible under the 
title pf" The Trader's Safeguard, or Expla* 
NATjo^ OF THE Law conccming Bills of Ex^ 
CHANGE, &:c.** as herein very large additions to and 
improvements on the former fubjefts are made, with a 
view to fumifh merchants, traders, and gendemen of 
the profeffion, with a perfeft knowledge of the law as 
it ndw fiands relative tp bills of exchange and pro-r 
miflbry ndtes; the mode of proceeding in aftions 
brought thereon, jind evidence r^quifite for maintain- 
ing or defending the fanje ; the fausfatftion that may 
be obtained by an aftion, or proving under a com- 
miflion of bankruptcy; the various frauds and for- 
geries that have been pradlifedon bills and fto.t?s^«m4 
the punifhments for the fame, 

City.Road, Moorfields, 
May 1792. 

E X P L A^ 



EXPLANATION. 



FOR more eafy and expeduious difcovering par- 
ticular parts of this work, and fully explaining 
the (ame to thofe totally unacquainted with the laWj^ 
and fuch| who from the contents hereafter let forthn 
may be lefs apt than perfons CQnverfant with law 
books^ for difcoverins tne heads of the different {\xbn 
je&s berejin containedi or the particulars thereof, by 
the alphabetical index ^ we fhall here, jn three in-t 
ftancesj point out fome material parts of the bookji 
whereof a fpeedy difcovery may be wiihed for upon 
%a emergency, and afterwards make Ibme obferva-* 
t^on wkh relpeft to adminiftration, and explain the 
method of obtaining the fame and proving a will by 
conamiiTion : 

And in the firft inftance, mention the cafe where 
a child may unexpefledly be informed of a father 
being dead inteftate, having left both real and per* 
fonal eftate» and other children; one or more of 
whom were advanced by him in his life-time ; and 
hath alfo left a widow, and a grandchild, or grands 
children. Now with refped to the perfbnal eftate, 
which implies money, goods, and things tliat go to 
the adaiiniftrator, defcribed page 28, Sect, ad, to 
P^g^37> ^i^ is generally underftood in contradif* 
tindion to real eflate, defcribed in pages 86, 87. To 
find what fhare of the former accrues to the widow, 
children, grandchild, or grandchildren, reipeftively^ 
purfuant to the laws of England, See page 66, Sect. 
^d, to page 73. (where we have treated on' dijirihi^ 
tion, asfuppqfing adminijlration to have been previouJl)t 
granted^ as it is requijite that it Jhonldbe^ of which 
wejhall again take notice in our procedure with this ex^ 
planation). For the children, grandc]^^, or grand- 
children's title to the real eftate, See p;ige 87 to S9 : 
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viii £ X P L A N A t 1 t) fC. 

And for the widow's title to dower therein. See pi^ 
q6. Sect. 2d, to page 100. If the father were ^ 
freeman of London, See pae|e 103, SscTt .^dy td 
ps^e 114. If he were an inliabitant of the provintel 
of York, See page 114 to 122. 

• 2. Where there is an only kgitimitd child, of 
grandchild, of a perfon dead inteftate, no other law- 
fiil b^^ten child of the deceafed, or othdr defcend^ 
ant being alive at his death, or bom alive afterwards^ 
and he hath left no widow; fiich onlv child or grand- 
child, whether male or female, will have the whole 
of the deceafed's real and perfonal eftate. Concern- 
ing the the perfonal eftate. See pages 73, 74. If the 
deceafed were a freeman of London, or an inhabi- 
tant of the province of York, the cuftoms whereof 
do not extend to the grandchild, he will take theF 
whole perfonal eftate by the ftatute law, fs, See iri 
pages 104. 111. 115; and as to the one child, See 
pages 112. 118. If the deceafed have left a widow/ 
fuch only child, or grandchild, by the laws of Eng- 
land will have two thirds of the perfonal eftate,' 
and the widow one third ; the fame as when there 19 
more than one child to divide with the widoMr, as irt 
page 8 1 ; but if the deceafed were a freeman of 
London, or inhabitant of the province of York, the 
cuftoms thereof entitle the widow to more than ontf 
third, as. See page 103. Sect. 2d, Set. and pagd 
114, &c. With rclpeft to the deccafcd's real eftate, 
fiich only child or grandchild muft have the' wholci 
fubjeft to the widoWs dower^ treated on page g6i 
Sect* 3d, to page loo^ 

3. Where a kinfman^ tvhether he be a brother,* 
nepheVj uncld, &c. is informed of a relation ha-« 
ving died irtteftate, without any widow, child,- 
grandchildi or other defcendant, and hath left both 
real and perfonal eftate ; to find what of the latter 
accrues to tbe kinfman by his relation's d^ceafey 
See page 81 to 83^ For a defcnption of perfohs whd 
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can have no claim as kindred. See pages 84, 85. 
For the kinfman's tide to his deceafed relation's real 

cftate, See page 8g to 93. If the deceafed hath 

left a widow and no child, or lineal defcendant, by 
the laws of England, ihe Ihall have one half of his 
perfonal eftate, and his next of kin the other, as Sec 
in page 73. But by die cuftom of London, and 
province of York, (he hath confiderably more than 
one halfi as See page 104. 1 12. 1 19. Yet with re- 
fpfeft to the deceafcd's real eftate, this muftgo to his 
heir at Jaw, treated on page 8910 95. Bait fubjeft 
to the widow's dower, treated on page 96. Sect. 2^^ 
to page 100. 

The heir at law to the deceafed, where there is no 
lineal deifeendant, may bo one that may have no 
claim tx5 any fhare of his perfonal eftate, or he may 
be the perfon who alone is entitled to both the real 
and perfonal eftate, or it may be that he may folely 
be entided to the real eftate, and only a fliarc in the 
perfonal. This depends on what kindred the de- 
jceafcd hath left, and may be clearly comprehended 
if due attention hath been had to the parts of this 
work already pointed out ; as in the firft inftance we 
gave a hint coiKerning perfonal, and real cftate, that 
the former was defcribed page 28^ Sect. 2d, to page 
37 ; the latter in pages 86, 87 ; and this was done with 
a view to furnifli the reader with a juft conception 
of, and difference between the former and the latter 
In our third inftance ; for finding what of a deceafed 
relation's perfonal eftate accrues tq a kinftnan, we 
mentioned page 81 to 83 j and for a dcfcription of 
perfons who could have no claim as kindred^ refer- 
red to pages 84, 85 ; and then for difcpyering the 
kinfman's title to his relation's real eftate, we mentis 
oned page 89 to 93: which being duly attended tq 
with what has been mentioned concerning the do^ 
ceafed's widow, the reader may clearly perceive in 
what manner kindred will be entitled to an intcftate'a 
real and perfonal eftate, where there is no lineal de- 
fcendant, 

A 5 Anjj 



3t EXPLANATION, 

And now the cfail^^ grandchild, kinfman, and 
widow, having, as it may be prefumed, difcovered 
what accrues by a parent, relation, or hulband, dy- 
ing inteftate, and itit be real eftate, which defcends 
to the heir, hath feen in page 87, that (he law cafts 
the fame upon him immediately on the death of his 
anceftor. But if it be perlbnal eftate, we mud ob- 
lerve the cafe is different ; and that for obtaining 
this, adminiilration muft be taken; which being 
fully treated on in the former part of this work, and 
fo plainly appearing at the beginning of the contents 
thereof, viz. from page 2, Sicx. ad, home. to the 
beginning of Sect. 6th page i8, that it needs no 
further explanation ; therefore we Ihall in our far- 
ther proceeding, only explain the method of obtain-, 
ing adminiftration and proving a will by commifiion ; 
as when an adminiftrator, or executor, is ill, or 
lives at a great diftance from London ; and previous 
hereto, mention the manner of proving a will and 
doing other bufinefs for an executor by letter of at- 
torney ; and by what has been here pointed out, and 
the affiftance of the cnfuing contents, it is prefu- 
ined, any reader will be enabled readily to difcover, 
and fully comprehend the fubjedts treated on 
in the former part of this work. 

When adminiftration or probate of a will is to be 
obtained from the prerogative court ; as when the 
deceafed hath left goods in two bi(hops dioceffes 
(treated on page 6, Sect. 3d, to page 13};- and the 
^miniftrator, or executor, is ill, or lives at a great 
diftance, the ufual and proper method of obtaining 
the adminiftration, or probate, is by commifiion, 
of which we; are about to treat ; but previous hereto, 
we may obferve, that where the deceafed hath died 
beyond fea and was not a feaman in the king's fer- 
vice, the ordinary will admit of his will being 
proved by a perfon empowered by letter of attor- 
ney from the executor ; and hereby two purpof^s 
inay be anfwered. viz. the purpofe of proving the 
wilt and doing other bufinefs for the executor* The 
form fee, in page 259, No XV. and in page 299, 
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EXPLANATION. xi 

6n abftraft of a late a0t of parliament relative to let- 
ters of attorney and wills made by teamen in the 
kirk's fervicc, and the fteps to be taken to recover 
vhat is diie to fuch of th&m as die inteftate. 

WHEkE it may be requifite for letters of adminU 
Jiraiion to be obtained by commiiTion iffued from the 
prerogative coiirtj and the pei-fon or perfons entitled 
thereto (defcribed in pages ^> 3> 4f 5) being ill, or 
live at a great diftahce ; it is ufiial to fend up his or 
their ehriftian and furnamesi ilating the relation- 
fhip, by defcribing hira or them, as the widow, 
thild, rather, brother, &c?. of the deceafed, with 
which may be fent his or their additions; viz. pla- 
ces of abode^ and trades oi* occupations, to any 
reputable perfon, friend, or acqiiaintstnce, refiding 
in or about London ; the chriflian and furname, 
trade or occupation *j of the deceafed, the day or 
time on which he died, nientioning the value of his 
goods, chattels, and credits, with the chriftian and 
ftifnarties of any two clergymen in the tieighbour- 
hood.-— This the friend or acqUaintant:e, to whom 
fenti takes to any one of the prodors belonging tp 
the prerogative court, and thereby the proftor pro- 
turds a commtflion for his employer to fend to the 
adminiftratoi*^ who takes the fame to the clergymen, 
and after having made Oath before them, that the 
deteafed died without will, &c. and executed a bond 
with two fureiies (fimilar to the foi'nis contained 
in pages 13, 14, 15), and one of the clergymen 
hath Hgned the coitimiffion, the adminiftrator fends 
back the commiflion and bond to his friend, who 
takes the fame to the proftor, and in the courfe of 
a few days after, provided 14 days are then expired 
from the time of the deceafed's death, of which men- 
tion is made in page 13, Sect. 4th, receives of him 
the letters of adminiftration, and pays the proftor 
iuch fum as fhewn, page 216. 

When the right of adminiftration devolves upon 
ftn infant, treated on in page 5, and again mendoned 

• Iftheadminiftrator or dcccarcd hath ufcj the title ot E/fuin^ defcrib* 
him thus. 

page 
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page 124 ; it is ufual to fend up an account of the 
deceafed in manner before mentioned, mentioning 
the day or time on which he died ; and herewith ic 
is requifite that an inventory of his goods, chattels, 
^md credits be fent ; the name* of jity two clergymen 
of the neighbourhood ; and the chriftian, furname, 
and relationfhip, of the perfon or perfons applying ; 
and the chriftian^ furnames, and ages, of all fuch 
legitimate children as the deceafed hath left; the 
firft of whom attaining 21 years of age being enti- 
tled to the adminiftration, as we (hall again prefently 
mention ; fo if the deceafed hath left no legitimate 
child or children, but brothers or fillers, or children 
of his brothers or fillers, on whom the right of ad* 
minillration devolves, and the firft of whom on 
attaining 21 years of age will be entitled thereto ; 
mention their refpeftive names and ages, likewife 
the chriftian, furname and defcription, of the per- 
fon or perfons applying for the adminiftration. And 
as on either of the infants attaining 2 1 years of age 
this adminiftration ceafeth, and thereon a new ad- 
miniftration muft be granted; for obtaining the fame, 
fend up an account of what value the deceafed's per- 
fonal eftate is then of, the chriftian and furname of 
the child who hath attained his or her age, with the 
chriftian and furnames of the deceafed's other chil* 
dren then living ; fo if it be brothers or fifters, 
or children of the deceafed's brothers or fifters, with 
the names of any two clejgymen then in the neigh- 
bourhood ; and hereby a commiffion will be obtained 
and the bufintfs done by the afliftance of a prodor 
as before mentioned. — When this latter adminiftra- 
tion is obtained, it is ufual for the new adminiftrator 
on fettling with the old, and receiving the goods un- 
adminiftered, to give him a general releafe; a form 
whereof, See in page 297, No XIV. 

Wheke the deceafed hath left a will in writing 
duly executed, and the fame is intended to be pro- 
ved in common form, as treated of in pages 2u, 
212. the executor or execueors ufually fend up his 
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df their chriftiaiii and furnaaies> with the chriftian> 
furname, and place of abode^ of the deceafed, the 
day or time on which he died; mentioning the yalue 
of his goods, chattels, and credits, with the chriftian 
and fumames of any two clergymen of the neigh- 
bourhood ; whereupon the friend fent to, obtains a 
commiflion through a pro£lor, and . fends to the 
executor^ who, after taking it to the clergymen and 
making an affidavit fimilar to the oath contained in 
page 215, returns it figned by one of the clergymea 
to his friend, with the deceafed's will annexed ; and 
the fame being delivel*ed to the proftor he generally 
procures the probate in the courfe of three or four 
days after, and thereon is paid for the whole bufinefe 
fuch fum as may be peiceived by what is mentioned 
in pages 215, 216. 

Ira will is not properly executed and attefted by 
witnefles; where the deceafed wrote the fame himfelf, 
before it can be proved in the ecclefiaftical court, it 
is requifite that bis hand-writing be proved by an 
affidavit of two difinte reded perfons; or if another 
perfon wrote it, that the writing or will produced is 
the will of the deceafed. And if there (hould be ma- 
terial interlineations or alterations made in a will not 
of the teftator's own hand writing, an affidavit is al(b 
required of fome perfon to prove that fucb were made 
by the teftator's direftion. And under fuch circum- 
ftances as thofe, the will Ihould be fent up in the fif ft 
inftance with the clerg)^men*s names, mentioning the 
time of the deceafed's death, and the value of his 
goods, chattels, and credits ; and thereby the proftor 
will be informed how to proceed with refpeO: to the 
commiiIion« and when the fame is obtained he will 
deliver it with the will annexed to his employer, who 
lending it to the executor has the fame returned, 
figned by one of the clergymen, and then delivers 
it to the proftor, of whom he receives the probate to 
fend down in the courie.of a few days after. But 
here we muft obferve there will be confidcrably more 
expence than when the. will is properly executed, 

fubfcribed 
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fttbfcribed by witnefles^ and fairly wrote (as it (hould 
be) in one hand^-writing, without interlineations or 
alterations, or as few as poffible^ of which, and as a 
few may fometimes almoft unavoidably happen, it is 
well fo make mention in the aiteftation, before the 
witnefles fubfcribe their names thereto; as m No V< 
pages 275, 876. Concerning a will not properly ex-t 
ecuted, we have taken notice in page i6o. 

W H £ N it is requifite for adminiftration to be grant-* 
ed with the will annexed, as treated on in pages ^165 
s 17, &i8 ; the deceafed's will (hould be Tent lip, and 
mention made of the day or time on which he died« 
and the value of his goods, chattels, and credits^ 
with the names of 0ify two cleigymenin the neigh- 
bourhood; and here attention muft be had to the 
kind of adminiftration wanted ; as whether it be du-» 
ring the minority of an infant or infants, or where a 
teftator hath died without naming any executor, of 
named incapable perfons, or if it be where all the 
executors named refufe to aft. Either of which 
cafes defcribe ; and if it be during the minority of an 
infant or infants, who were appointed executors; 
mention his or their chriftian, furnames, and ages : 
the chriftian, iurname; relationftiip to the deceafed, 
atnd defcription of the perfon applying. And in 
either of the other cafes, mention tne chriftian and 
furname of the peribn who applies, and defcribe him 
as relation, devifcc, &c. of the deceafed, [^as may be 
the caje\:.^ So hereby a proftop m^iy be enabled 
to obtain the commiffion and adminiftration for his 
employer. 

Thus having laid down the method of proceed- 
ing to obtain adminiftration and probate of a will 
by commiffion, we may now obferve that, when in- 
ftruftions are fent up for a proftor to obtain a com- 
miffion by, care ftiauld be taken that the names, &c* 
fent up be fpelled right ; for although falfe fpelling 
will not render the commiffion void, yet Lt will in- 
creafe the expence thereof. 
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L A W/s DISPOSAL 

OfaPERSON's ESTATE, 
Who dies wiXHOUt Will or Testambht* 



G H A P. !• 

Of Inteftates. Of Adminijiraiion ; why it Jhould be 
obtained^ and who are entitled thereto. By whom 
it is to be granted: The Method of obtaining, 
ity and the Expence thereof. How the fame may 
be revokedi 

SictlON THEFIRST. 

Of INTESTATES. 

THERE are divers kinds of intedates. One that 
makes . no will at all ; another that makes a will aild 
executors, and they rcfufe to a£l: in this cafe he dies 
quafi inteftatus ^ I that is, as if inteftate. ^But this latter 
is not that kind of iqteftacy here intended : for in this cafe 
the law does hot difpofeof the eftate ; as here adminiflration 
is to be granted cum teftamento annexo, that is, with the tef- 
tament annexed; and then the duty of the adminiftrator is 
very little different froth that of an executor ** ; he being to 
adhere to the teftament, which is to be his guide in dipofing 
€>i the eftate and effe3s of the deceafed. ' But as the former 
is that which is here intended, we (hall briefly take notice of 
the diftin&ioa Wentworth makes between a will and a 

» 1 Inft. 397. ^ Black. Com. 2 V. 504. 

B teftament^ 
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teilament, without entering into a minute difcuflion of irt^ 
teftacy, which would be fomewbat foreign to this fubjeft,. 
and therefore (hall be referved for a fd)requent part of the 
vork • ; • It tcing ot>r prefcnt SeGgn to ft|ew l^w the l^nir 
difpofe^of a perfon's eftate in cafe he dies wholly inteilate^ 

and not to poiot out .the varip^s ki^s of inicftacy,. It is 

called ^ will, fays Wentwortb, when there is an executor 
appointed ; and when there is none, il is termed a teilament» 
So there may be a will where there is no tefiaoscot, and a 
teftamcttt where there is no will. And where a teftament is 
made without anex^ciMof baittg nMaed, this^teftament is to 
be adhered to as a guide to the adminiftrator in difpofing of 
the eftate, in the fame n^anner, as where one or more exe« 
cutors are named, and ihey refdfe taaa*. 

SECTION THE' S Z C ^ U. 

OF ADMINISTRATION; WHY it should be 

OBTAINED, AND WHO ARE ENTrrLEJ> THERETO. 

A N adrpiniftrator carrriot aft before' letters of admim- 
•^, ftraiion are granted to bitft; h? npt bieing lijce an exe^ 
cutor, who may do many afls before he proves the will; 
but an aclminiltrator may do nothing till letters of admim- 
firation are HTued*. When letters of adminiftration are if- 
fued, the perfon deputed by the ordinary, that is, he who 
grams the letters of adminiftration, to adminifter the intef- 
tate's goods, (hall have an s£tion to demand and: recover, 
as executor, the debts due to the inteftate ^ 

If the deceafe die wholly inteftate, withcmt making either 
will or teftament, then general letters of adminiftration muft 
be granted by the ordinary to fuch adminiftrator as the fta- 
tuies of 31 Edw. III. c. 1 1. and 21. Hen. VIII, c. 5. direft; 
and in confcquence of which the ordinary is compellable to 

« Sm, Inteilates in the Index. ^ Black^Com. 2 V. 507. 

i Wcnu Off. Exec. 2. * Stat. 31 Edw. III. c.'ii. 

grant 
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|rrarit adihihiftl-atiOQ df the goocis and chattels of the wife to 
Uie hufbandi or his rcprefentatives', that is, his executors 
or adminiftrators, who, if the hufband d|^ before aJminiftra- 
tion taken, will be entitled inequity, and not the wife's next 
of kia^ and that the admiriiftration of the wife's goods of 
right aopertaineth to h^r hufband, is confirmed by (latute 
of 29 Car. II. c» 3. which enaSeth, that the fiatute of iht 
22& 23 Car. II. c. 10; (commonly called the ftatutcofdiiiri- 
butiops) fhaJI not extend to the eftates of femeS-covert that 
fhall die inteftate ; but that their hufbands may demand and 
have adminiftration of their rights^ credits, and other perfon- 
al eftates, and recover and enjoy the fame K But if the wifitf 
was executrix to another ; then as to the goods which Oi^ 
had in thai capacity, adminiftration muft be granted to ths 
teftator's next of kin \ 

By the ftatutes of Edward the Thud and Henry th« 
Eighth, before mentioned, the ordinary is compellable to 
grant adminiftration of the huftand's cfltefts to the widow, 
«r next of kin. But he may grant it to both, or dther, at hi« 
difcretion '^ For, it being moved for a mandamus "* to the 

f BUck. Com. 2 V. 504* ■" M&ndtmus is a writ, whereby i 
^ Cro. Car. xo6. x P.Will. jSt* command iflues ia the King's namr^ 
3 Atk. 526. > from the court of King's Bench, di- 
' The bulband has feldom occafion re^ed to any perfon, corporation, or 
for taking Adminiftration on the death inferior court of judicature,withinth^ 
of his wife,uniefs it is to recover fome- K ing's dominions, requi ring them to 
thing that appertained to the wife, do fome particular thing therein fpeci'^ 
which (he waa not poifefled of during fied which appertains to their office ah4 
the marriage ; for immediately on duty. And this Writ may be obtained 
marriage aU the chattels^perfonal Hie for an infinite number of other pur- 
is poireflfed of Teft in her hulband, and pofes* It is grounded on a fuggeftioo, 
her chattels real he may make his own by the oath of the party injured of hia 
if he will, Whatthefe are, (eep* 2S. oWn right and tho denial of juftic^i 
a9.-^This being the cafe with refpcft Black, Com. 3 V. no— -The mattcjf 
to the wife^s chattels, in order to pre- for which this writ is obtained muft be 
ferve the fame, as well as any real ef- laid before the cotirt. 3 New Abr* 
tate ihc may be pofTefled of from mis- 528. And as the matter muft be lai4 
fonunes that may happen to the huf^ before the coart| it muft be iA terfli 
band by. bankruptcy or otherwise,* fet- time, when the court is iitting4 The 
tlrment is ufually made in manner manner of laying it before the court 
treated on in our worki entitled," The is by counfel. Who moves the court 
Trader's and Conveyancer's Guide on the oath of the injured, party '| 
and Guard,^' Chap. IX. which oath is delivared to him ia 
^ 3 Salkt 2f . • writing) with his inftniftions, at pre- 
^ BUck. CMa« a V. 4964 504* viouily drawn up h/.aa anoxney. 
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official of thp bifliop of Gloucefter, to commit adminiftratioit 
to the widow of an inteftate, the court obferved, that would 
be to deprive the ordinary of hi« election, in granting it to. 
her^ or the next of kin ; and therefore ordered the manda- 
mus to be taken generally, to grant adroiniftration of the 
goods of the inteftate ". — ^The ordmary may grant admini- 
ftration, either jointly or feparately ; for he may grant feve- 
lal adminiftrations of feveral parts of the goods of the in- 
teftate^; as where a man died inteftate, leaving a wife and 
a brother, the ordinary had granted adminiftration of fome 
particular debts to the brother, and the refidue to the wife. 
It was agreed, by the court, that the ordinary might grant ad- 
miniftration to the brother, as to part, and to the wife for the 
reft, in which cafe neither could complain ; fince the ordi* 
nary need not have granted any part of the adminiftration. to 
the party complaining. But if the inteftate leave ^ bond of 
lool. the ordinary cannot grant adminiftration of 50I. to one . 
perfbn, and 50I. to another, becaufe this is an entire thing*. 

As concerning the inteftatc's next of kin : Aijaong the 
kindred, thofe are to be preferred that » are the ncareft in de- 
gree to the inteftate ; but of perfons in equal degree, the 
ordinary may take which he pleafes**. The nearnefs of 
degree Ihall be reckoned according to the computation of 
the civil, and not of the c^on law'; and therefore, where 
there be both parents and children of the deceafed, the children 
are entitled tc the adminiftration in preference to the'parents, 
tfaemgh both are in equal degree of kindred ; and on failure 
of children, the parents are entitled *. Then fallow .bro- 
thers, grandfathers, uncles, or nephews, (and the females of 
each clafs refpeftively), and laftly, coufins. — The half 
.blood ^ is admitted to the adminiftration as well as the whole: 
for they are of the kindred of the inteftate, and only ex- 
cluded from inheritances of land. Therefore the brother 

n Str. 552. fcckomed according to the Civil Law, 

• I Roll's Abr. 908. . See page 78. 

• p I Salk, 36, • Black. Com. a V. 504, 

^ Black. Cora, a V. soi, ' Who the half-blood are. See pag. 

' Hv>w the nearnefs of degree is ,71. 91.- 

of 
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'of the half bkiod fliall exclude the uncle of the whole 
blcKxl ^ and the ordinary may grant adminiftration to the 
lifter of the half, or the brother of the whole blood, at his 
own difcretion ''. But if there » a brother and a lifter of 
the half blood, and the Gtter is mafried, then»it muft be 
granted to the brorher» and not to' her and hjcr hufl^and ; be- 
caufe in efre£l it makes the huiband adminiftrator, who is not 
of kin to the inteftate ; and if (he die, the huft>and would fliU 
continue adminiftrator, and fg might polfefs bimfelf of the 
whole perfonal tftat^ *. 

Wh€N die right of adminiftration devolves upon a« 
infant, the ordinary is to grant adminiftration till he arrives 
at the age of twenty-one ; becaufe an infant cannot, before 
his full age, give bond to adminifter faithfully ^. And as 
iijch an adminiftrator is but in nature of a curator for the in^ 
fant, and has no intercft or benefit in the inteftatc's eflate but 
in right of the infant, it has always been held difcrcti»nary in 
the ordinary to whom to grant it ; and therefore it hath been 
frequently adjudged, that be is not obliged, within tbe ila^ 
tute of Henjry tbe eighth, to grant it to the nex< of kin» 
either of the deceafed or the infant*. — If none of the kindred 
will takeout adminiftration, a creditor may by cufttim do it. 
And the ordinary may, in dcfe£l of all thefe we have he.c 
mentioned, commit admlniftratiop (as he might have done 
before the ftatute of Edward tbe third, when the ordinary 
had the abfolute difpofalof inteftatesefteSs') to fuch a dif* 
erect petfon as he approves of; or may grant him letters ad 
colligendum ion<i dejun£li\ ih^i Is to gatiier up the goods of 
the deceafed, whicn neither make him ea^ecutor nor adiiiini^ 
ilrater ; his only bufinefs being to keep the goods in his fafe 

* Black. Conu z V« 505. uAiai cotirie is for Tome one to procure 
<* IbU- Irtteri patent, ox oth<*r authority- froa 

* 3 Salk. zi« the King ; and then the ordinary 01 
r Go{lolph« 102. 5 Co. Rep. 29. courfe grants adminifhration to fuch 
' Hob. 251. I New Abr. 321.— •> api'omtce of tbe crowo, as mcationv 

When a pcrfon haTmg neither 'k-Ac^ cd page 84* 

phild, QX kinged, diet ioteHatei the * z Kew Abe 39S. 
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cuftody, and to do other siQs for the benefit of Aich as are 
cntithed to the property of the deccafed^— If an adminiftra. 
tor die^ his executors dre not adminiftrators ; but it bebovetti 
the ordinary to commit a new adminiftration ^ Where the 
adminiflration \% granted to two^ and pne of thiem dies, the 
adminiftration furviveth to him who is living^. 

SECTION THE THIRD. 

WHERE, AKD BY WHOM ADMINISTRATION ts 

Tp BE GRANTED. 

GENERALLY the perfon who i$ to grant adminiftration 
is the bHhop of the diocefe.or his ofEcer, where the ini- 
feftate dwelled*. And if all the goods of the deceafed lie 
within the fame jurifdi£lion, an adminiftration granted by 
him is the only proper pne ; but if th? deceafed had ^ona no^ 
Ubili(i, or chattels to the value of one hundred (billings, or 
five pounds, in twp diftin£lt diocefes ; then adminiftration 
fnuft be taken out before the metropolitan of the prgvince ^ 
But if a man die upon a journey, tjie goods that he thei| 
hath about or with him (hall not be as bona notaWa to caufe 
adminiftration to be committed jn the prerogative «. — Debts 
owinpr to the inteftate ^re tpm miqbilia^ as we}I as goods in 
poireSton\ And they (hajl he b»na nofabiliaf in that dio? 
cefe where the bond or other fpeciaities be, and not where 
the debtor inhabits ^ So judgments obtfiiped in the courts 
at Wefttninfter, upon anions laid in the country, are bona 
potabirta\ not where the adipn was laid, but where thejudg- 
pent was obtained; becaufe the record is there ^ But if 
the debts be only by fimple contrad^ yritbout fpecialty, 
then they are tp be efteemed bona notobilia in t^e place where 
the debtor is ^ So a bill of exchange (hall be faid to be 
bona notabilia where the debtor is, and not where the bilHs; 
for it is no fpecialty in law : for if the adminiftrator pays 
debts upon fimp\e contraft, or fuffers judgment againft him» 
in fuch actions hje may plead fuch payment or judginent ii^ 

*> Went. Off. Exec. Chap. i4** * -wiU to executors for payiment of debts 

« I Roll's Abr. 907. or legacies; it feems this fhall not be 

^ Caf, Talb. 127. ^ma notabilia, although it be alTets* 

• Swinb, 427. Went Oft, Exec, 46, 
' Black. Com. 2 V. 509. *» i Roll's Abr. 909, 

K Swinb. 438, 439.' — The admini- * Ibid, 
^ration has nothing to do with real ^ Carth. 148* 
cftat^a defcription whereof fee in page \ Wf i^^ Off? Exec, 46 » 
S6«} Aiui in cafe lands be* given b J 

bar 
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bat to an afiion upon a bill of exchange ".-—Where one dies 
poflefled of goods in Londoti and Dublin, in fuch cafe the 
refolution feeros to have betn, that the Urchbilhop of Canier- 
bury, by his prerogative,^ was to grant admtnlfl ration of the 
goods in London, and th6 archbKnop of Dublin for thofe in 
Dublin*'. If one die. in Ireland, and have nothing but a 
fpeciahy for money, and that fpecialty doth ire in England, 
Che ordinary of *the diocefe, within wMchxthe place is where 
thet^eciaky lies, ihaii commit the adminiftration; and if the 
ordinary of atiotiier diocefe grant it, the adminiilration is 
9^oid: and tberefcre the cafe was, a merchant in Ireland was 
bound in an obligation of forty pounds to one J. S. in Lon* 
idon, and the obligation was made in Ireland, but remained 
Always in London, and the nierchant died inteflate in the 
county of Bedford in £ngland, and a biihop of Ireland did 
commit the adminiHration to one, and the archbiihop of 
Canterbury committed it to the wife of the inteilate, who had 
the obligation; in this cafe, the 1 aft adminiftration was ad- 
judged good: and i^ was there held, that the adminiftration 
ihall be granted by the ordinary of the place, where the fpe- 
ciahy doth lie at tne time of the death of the inteftate, and 
not by the ordinary of the place where the debt b«^an®. 

One by will made in England, devifes an annuity intr4jf(: 
for his wite oiit of lands in Ireland, the teftator and his wiib 
and the truftees refidiog in England; the annuity fhall be 
paid in England, and the eilate bear the chaise of the return. 
So if one in England gives by will a legacy out of lands in 
Ireland, the legacy (ball be paid in England and in Engiiih 
money p. So where a charge was made on an Iriih citato, 
but the fetttemcnt and will being made in England, and alf 
parties living here, the money was decreed to be paid into 
court with Englilh intereA, aa4 y/iithout dedi*jQing thechar^ 
of the return frtMn Ireland V. 

If a perfon die inteftate having perfonat^ property in Eng- 
land and abroad, diftribiit'ton mufjt be accordmg to the law ot* 
that country where he was refideni when he died, of which 
further mention is made hereatter^-- r-An inteftate died at Jer- 
fey, and at the time of his death there was owing to him 
500L bond debt in London. A bjl wasbronu;ht for a diitributicn 
of the50ol. according tothellaf. of Car, II. ; and the quellion 
was. Whether it IhalJ be diilributablc according 10 the laws 

« 3 Salic, 164, f WWAV, V. RHghi^tU^ 1 P. WilK 

« Gibf, 472, 4 Bum's Ecclcf, Law, 88. 

182. q IPhif^^ V. EmtUJ An^icfen, i P. 

• Shcp. Touch. 443, Will. 6.>C. 
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of England, it being found in the province of Canterbuiy, 
or according to the Jaws of Jcrfcy, where tiie inteftate re- 
fided at the time of his death. Held to be diftributable ac« 
cording to the laws of Jei^fey •• So with refpeft io admini- 
Dration, if & perfon come from Jamaica, refide iand die in 
England, and adminiftratfon be granted here, the Judge of 
Probate in the plantations, is bound thereby, and if* applied 
to for adbiniftration muft grant it to the fame perion to 
whom granted here. — ^Onc Williams reGded and died pteC- 
tate in England ; adminillration was granted in England to 
his widow* in Jamaica to his fillers and their hufbands. 
Application by the widow to the judge in Jamaica, for ad- 
. snmiftration, and refufed. Oh appeal to the king in couh* 
cil, the fcntence was reverfed. Lord chief juftice Lee, who 
^hen attended in council, gave his reafons, that the plan^« 
tions being within the diocefe of London, and fubordinate to 
the prerogative of Canterbury, add therefore bound by the 
probate of that court; but lord Mansfield has fince faid, the 
petter and more fubftantial reafon for' fucti a deterqainatioi} 
is the rcfidency *. ... 

I M cafe a perfon has bona notahilia both in the province of 
York and Canterbury, admin iftration miift be taken out be- 
fore both metropolitans, if within thejurifdiftion of each there 
are bona notahilia in divers diocefes ; or elfe if in either of thfc 
provinces, the goods lay in one diocefe, then adminiftration 
tnuft be taken out before the particular bifhops in whofe fe- 
veral diocefes the goods are ''. Or if the deceafed had goods 
in the jurifdiflion of one metropolitan, lying in divers dio- 
cefes, and in the other, but in one diocefe ; then adminiftra- 
tion mufl; be taken out before the archbifliop who has jurif- 
didipn over the divers diocefes, and before the particular bi- 
ifliop of the diocefe"^. — The granting of adminiilration of the 
goods of every biihop, although he hath not goods but in hi!; 
own jurifdiflion, doth belong to the archbifliop *. 

There are certain peculiar ecclefiaftical jurifdi6):ions, 
where, by prefcription, or compofition, or other fpecial title, 
the granting admin titration of the goods of fuch as dwell and 
die within thofe places, doth appertain to the judge of that 
peculiar y. — There is the court of peculiars, which is a branch 
of, and annexed to the court of arches. It has a jurifdidion 

* PiponiY.Pipon,i7/^p Amb. Rep. ' Went, OflF. Exec. 46. 

43. ' ^ Ibid, 

- « Bumy V. CoU^ alias Aliin, 1762. » 4lnft. 335, 
■ Amb. Rep. 415. y Swiiib.4Z7. 

- • . - over 
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fsrtr all thofe parifhes difperfed throuriiout the pnnriace o£ 
Canterbury, in the midfl of other diojceies, which are exempt 
from the ordinary's jurifdi Aion, and fubje^ to the metropolis 
fan only '. — Where one dies pbfieiled of goods in the diocefe 
pf an archbifliop, and in a peculiar of the fanie diocefe ; 
there (hall be feyeral adminifirations, and the archbifliop 
Piall have no pieiogatiye, |>ecaufe the peculiar was firft de- 
rived out of his jijrifdidion\ Bjut where one dies poQefTed 
of goods in kvefsH peculiars within the fame diocefe ; in that 
cafe admipi^ration fliall not be granted by the bifliop of the 
diocefe. but by the metropohtan; infom.ucb as they are 
exempt from ordipary jurifdidion K 

Br the fiatute 4 Ann. c. 16. fed. 2$« The power of 
granting probates 'of wills, and letters of adminitlration, of 
the goods of perfons entitled to wages, for work done in her 
^ajefty's j'ards and docks, is declared to be in the ordinary 
of the diocefe ; orfuch other perfons tp whom the ordinary 
power of probates of wills or granting of adminiffaration do 
belong, where ijuch perfcms fliall die ; and the wages due to 
fuch perfons Ihall not be taken to be hcfia nctaUliaj to found 
the jurifdidion of the prerogative court. 

Th e prerogative is grounded upon this rcafonable founda« 
iion : that, as bifliops were formerly themfelves the admi* 
nsOrators to all inteftates in thieir own diocefe ; and as the 
prefent adminiftratois are in effed no other than their officers 
or fubilitutes, it was inipol&ble for the bilhops, or thofe who 
a£led under them, to ccllefl any goods of the dece^led, other 
than fuch as lay within their own diocefes, beyond which 
their cpifcopal authority doth not extend. And it would 
]be extremely troublefome, if as many adminillrations were 
to be granted, as there are diocefes, within which the deceaf- 
ed bad bona noiaiiBa, beftdes the uncertainty which creditors 
and legatees would be at, in cafe different adminiitrators were 
appointed, to afcertain the fund out of which their demands 
are to be paid. A prerogative is therefore very prudendy 
Veiled m the metropciitan of each province, to make, in fucb 
cafcs, one adminiilration ferve for all^ 

It has been decieed, that adminillrations comYnitted by 
the archbifliop, by his prerogative, to one who did not die 
pofTcfled of goods in divers diocefe s, were merely void. But 
the more current doflrine is, that fuch adminiflrations are 
not void, like thofe. granted by a bifliop, where are bojia 00* 

« Black. Com. 3 V. 65. * CibroD,4.72. SwiDb.44o. 

* GibloD, 472. Cro. Eliz- 719. « Black. Com. 2 V. 509. 

taiilia. 
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itBilidy but only voidable by fentence ; becaure the metropo* 
UvBin hath jurtliiidion over all the diocefes in his province » 
wheteas a bifliop can by no means have junfdt6lion in another 
diocefe ^ ■ It is faid, that if adminiftration be committed 
in a diocefe where there are bona n$tabiiia, though fuch grant 
be jjj^ faffd • void; yet they do not grant a new adminiftra- 
tion m the prerogative courts before they have repealed that $ 
. Jmd in that cafe they (hall not be prohibited '. 

Thus having treated on where and by whom adcniniftra* 
lion is to be granted, and herewith (hewn the reafonable 
foundation upon Which the prerogative is founded, and 
touched upon the doctrine of adminiltratton being void when 
granted by an improper court ; we (hall now (hew in what 
manner perfons inadvertantly applying for probates of wills» 
or adminiftrations, are to be treated by the refpefljvc officers 
of fpiritual courts when fo applied to. 

As it hath been the cafe that many have been by appari- 
tors, both of inferior courts and the courts of the archbilhop's 
{prerogative, much diftrafted, by being diverfly called and 
iimmoned for probate of wills, or to take adminifi rations 
of the goods of perfons dying inteftate, and thereby have 
been vexed and grieved with many caufelefs and unneceffary 
troubles and expences ; by Canon 92. •• It is conftituted and 
•* appointed, that all chancellors, commiflTaries, or officials, 
*« or any other exercifingecclefiaftical jurifdiftion whatfoever, 
•• fliall at the firft, charge with an oath all perfons called or vo- 
•* luntarily appearing before them for the probate of any will, 
•« or the adminiftration of any goods, whether they know, or 
•' (moved by any fpecial inducement) do firmly believe, that 
*' the party deceafed (whofe teftament or goods depend now in 
•• queftion) had, at the time of his or her death, any goods ot 
•* good debts in any other diocefe or diocefes, or peculiar jurif- 
•* di£lion within that province, than in that wherein the faid 
<• party died, amounting to the value of 5I. And if the faid 
«• perfon cited, or voluntarily appearing before him, (hall upon 
•• his oath affirm, that he knoweth, or (as aforefaid) firmly be- 
** licveth, that the faid party deceafed had goods or good debts 

* 4 Burn's Ecclef. Law, 184. Sec. the firft living is void iffofa^c, 

* ^Ppfi^^yoidffignifitsthAt it is viz, zvit^out any dedaratory Jtnttnct^ 
void without any decree or fentence, and the patron may prcfcnt to it. 
As in the cafe of a parion obtaining Dyer, 275. 

two or more preferments in the church ' 4 Burn's Ecclef. Law, 185. 
with cure not qualified by difpenfation, 

"ia 
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^' in any other dibcefe or diocefes, or peculiar jurifdiaioii 
'• within the faid province, to the value of 5I. and parti- 
*• cularly fpecify and declare the fame, then Ihall he pre- 
^•* feotly difttiirs hito, nOt prcfuifting to ititermcddle with the 
'• probate of the will, or to grant adminiftration of the goods 
*• of the party fo dyifig inteftate. Neither Ihall he require or 
" cxafi any other charges of the faid parties, more than foch 
^ only as are due for the citation, and other procefs had, and 
^* ufed agatnft the faid parties, upon their further contutnaby ; 
^* but fliall openly and plainly declare and profefs, that the 
** faid caufe belongeth to the prerogative of the archbi(hopo( 
** that province; admonifliing the party to prove the will, or 
^* require adminiftrationof the goods, of the court of the faid 
*' pren>gative, and to exhibit beforje him, the faid judge, the 
^ probate or adminiilration under thie feal of the prerogative, 
^ within forty days next following. And if any chancellor, 
** commiflary, official, or other exerciringjecclefiaflicaljuriC- 
'* di£lion whatfoever, or any rheir regifier (hall offend herein; 
'* then let him be ipfofaBo fufpended from the execution of 
** his office, not to b^ abfolved or rcleafed until he have re- 
'' ftored to the party all expences by him laid out contrary to 
•• the tenor of the premifes ; and every fuch probate of any 
** teftament, or adminiilration of goods fo granted, fliall be 
'* held void and iruftrate to all effe3s of the law whatfoever. 
•* And it is hereby further charged and injoined, that the re- 
•* gifter of every inferior judge do, without difficulty or de- 
•• lay, certify and inform the apparitor of the prerogative 
«* court» repairing to liim once a month, and no oftener 
'* what executors or adminillrators have been by his faid 
«< judge* for the incompetency of his own jurifdi6lion, dif- 
*' milled to the faid preiogative court within the month next 
" before ; under pain of a month's fufpenfion from the ex- 
M crcife of his office for every default therein." 

But It. is provided that this canon, or any thing therein 
contained, be not prejudicial to any compoHiion between 
^ archbilhop or any bilhop or otlier ordinaiy, nor to any 

infeiior 
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inferior judge that fliall grant any probate of teftament 6r 
adminifiration of goods to any party that fliall voluntarily 
defire it, both out of the faid inferior court, and alfo out of 
the prerogative. And likewife, that if any man die in itinere^ 
that is, on a journey, tlie goods that he hath about him, at 
that prefentf (hall not caufe his teAament or adminiftration 
to be liable unto the prerogative court. 

In refpeft of the prerogative court, by Canon, 93. " It is 
'* decreed and ordained, that no judge of the archbi(hop's 
** prerogative (hall cite, or caufe to be cited ex officio *, any 
** perfon whatfoever tp any of the before*mentioned intents, 
'* unlefs he hath knowledge that the party deceafed was, at the 
*' time of his death, poflefled of goods and chattels in fome 
'* other diocefe or diocefes, or peculiar jurifdidion within 

V .that pr.pvii^ce, than in that wherein he died, amounting to 
f* the value of 5J. at the lead : and decreed and declared, 

V that wbofo hath not goods in divers diocefes to the faid Turn 
^< or value, &all not be accounted to have hna notabUia, 

V Always provided, that this claufe h^re, and in the former 
^* conftitutioa mentioned, fhall not prejudice thefe diocefes, 

V where, by compofition or cuftom, bona i^otabilia are rated at 
•• a greater fum*. And if any judge of the prerogative court, 
\* or any, his fuxrogaxe, his regifler or apparitor, Ihall cite or 
<f caufe any perfon to be cited into his court, contrary to 
" the tenor of the pretnifes, he (hall reftore to the party 
^' fo cited all his cofts and charges; and the a6ls and 
'< proceedings in that behalf (hall be held void and frufirate. 
•* Which expences, if thje (aid judge or regifter, or ap- 
f paritor, (hall refu(e accordingly to ps^y ; he (hall be fuf- 

f It is ib called from the power a ? The law concerning rtils natter Is, 

p<rfon Kas, by Tirtue of an ofHce, to do that five poun^is is the fum or value of 

certain aAs without being applied to; notable goods. But where, by compofi- 

as a juftice of peace may not only grant tion or cuftom in any county^ bona nO' 

ii^irety of the peace at the complaint or Utlfilia, are rated at a greater fum, the 

rcquelt of any perfon, but he may de- fame is to continue unaltered ; as in the 

mand andtake ite;c (>^cm atdifcretion^ diocefe of London, it is lol. by coi^- 

Scc. Dalt. 270. p«iitlon. 4B^rn*6 Ecclef. Law. i8i« 

•* pended 
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*< pended from the exercife of Us office, until he yield to 
•• the performance thereof.'* 

What has been faid under thb head refpeCling admini* 
ftration, is alike applicable to wills and tefiaments. For 
regularly, he that (ball have the probate of a will, in cafe 
where a man doth make a will, (hall have the granting of 
admini&ration of Us goods and chattels in cafe he dies in- 
teftate^ 



SECTIOIC THE FOURTH, 
WHAT THE PERSON, APPLYING FOR ADMINI- 

STRATIONj IS TO do before it is granted. 

THE pradice is not to iflue letters of adminilbradon» 
until after the expiration of fourteen days from the 
death of the inte&ate; unl^fs for fpectal caufe (as, that the 
goods would otherwife perifli, or the like} the judge (hall 
khink fit to decree them fooner. On taking out letters of ad* 
minifiration, the adminiftrator takes an oatb, which is ofually 
in this form: *< You (haU fwear/ that you believe A. B. 
** dcceafed died vathont a will ; and that you will well and 
*' truly adminifter ^11 and every the goods of the faid de- 
^ ceafedi and pay his debts at far as his gobds will extend ; 
^ and that yon will exhibit a true, full, and perCed inven- 
^ tory of tbe faid goods of the deceafed* and render a tnid 
** account of your adminiftration into tbe — — — court of 

«« , wtei you (hall be thereunto lawfully required*/* 

You alfo fwear that yon are the %ridow« fon, daOghter, next of 
kin, or creditor, [as may be the cafe^ of the faid A. B. and 
that the whole of the goods, chattels, and credits* he died 
poflefled of, do not in value exceed the fum of 1« '*'So 
•• help you God." 

* Shep. Touch* 445. do with real eftate, as has already been 

« 4 Burn's EcclcC Law, 231. mentioned towards the former part of 

< The admlniftrationhas nothing to the preceding feftioa. 

. . By 
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J^y ftatut^ 22 & 23 Car. IL c. 10. It is enaEted^ that 
all ordinaries^ as well the judges, of the prerogative courts of 
Canterbury and York, as all other ordinaries and ecckfiafii^ 
caljudges^ and, every, qfthem^ having power tp cojmmt admi-' 
nifiration 0/ the goods of perfons dying inte/latej, Jball an4 
may^ upon their granting and committing of adminjjlrations of 
the goods of perfons dying inte^^te, of the pvfm or perfons to 
whom any admniflratiojn is fo be committed^ i^kc Jl^dmt 
bondzdth two or more able fureties reJpeS being had to the 
value of the eftate in the name of the ordinary^ with the con* 
dition inform and manner following^ viz. 

<* The condition of this obligation is fuchy that if the 
<* Within boun^cn A..B% 4droinift?aloF ef aii aoA fijogulac 
** the goods, chattels and credits of C. D. ideceafed, io 
•* make or caufe to be made a true and petfeS inventory of 
** a!} ^ fingulaf ib? gopd^, cb^tteU, apd ^r^^its of the faid 
<* dec^afod^ wliich have oc (hail com^ to ' the hands, poOkT- 
'* fionj or knowl^ge of biiia the faid A. B. or into the handsi 
** and poiTeQion of any otjier perfon or perfons for him, and 
*^ the fame* fo made, 4p o^ibit or caufe to be exbibited into 
" the re^ftry Qf court, at or before the day 

•* of next cnfMipg.; s^n4 ibe fi»m? goods, chattels^ 

^* 9nd crediu, and a)|, otber |he goods, chattels, and crediu 
" of the faitl deceafed at the tiipe pf his de3tt, which at any 
^« tiipe after (ball come to %\^ bands or poffelJion of the f^id 
«• A.J3. or into tbc hand? and pofleffion of any otber perfon or 
*« perfonft for hi«i, do well and truly adminiilcr according- to 
•* Uw ; and further dp malp?, or caufe to be made, a true and 
'* ju&^count of his jEud admaiftratioh, at or before the • 
^ day of ; suid all the reft and refidue of the faid goodt , 
** chattels and credits wbicb Q^all be found reiBaining 
<* upctfi. the faid ad»iniar»fior's account, . thp fame being 
•• firft examined and rfkxwed of by the judge or judges fo^ 
«• the time being of the faid court, (hall deliver ^nd pay 
«• unt9 fuch perfon or perfons, refpedlively, as the faid 
** judge OF judges, by his or their decree or fentence, pur* 
<* fuant to the true intent and meaning of this adt, fiiall 
*«Hmit and appoint; and if it (ball hereafter appear 

«* thai( 
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•• that any laft will and tcftament was made by the faid de- 
*« ceafed, and the executor or executors therein named do 
•* exhibit the fame into the feid court, making rcqueft to 
«* have it allowed and approved accordingly, if the faid A. B. 
** within bounden, being thereunto required, do render and 
.<• deliver thQ faid letters of adminiftration (approhaMon of 
*• fuch teftament being firft bad and made) in the Cai4 court; 
•• tlien this obligation to be void, and o^ nop effeft, pr ^Ife to 
•* remain in full force and virtue." 

This condition, as to the adminiftering trulyn according 
to law, is to be intended ip bringing in thic admipiiJ^^tpr'^ 
9ccount^ and not in paying the debts ojf the inteftate, au4 
therefore a creditor fhall not take an aflignment of the bond^ 
and fue it, and for breach aflign non-payment of a debt to 
him, or a devaftavit committed by the adminiftrator j for that 
would beeridlefs*. — By ftatute i Jac, 11. c. 17, feft. 6. 
No adminiftrator fhall be cited into court to r6nde,r- an ac- 
count of the perfonal eftate of hjs inteftate, otherwife than by 
?n inventory thereof a^unlefs at the inftance offomeperfoa 
in behalf of a minor, or having a demand ojut of fuch cftat^ 
as a cred&or or next of kin ; nor ifeall be compellable to ac- 
count before any ordinaiy or* judge empowered by the aft of 
22 & 23 Car. II. otherwife than as mentioned by this^ aQ.— 
The ecclefiaflical court underftand no more by an account 
than fome account in nature of an inventory^; and the or- 
dinary, after the adminiftrator has exhibited an inventory, 
cannot compel the adminiftrator to account, but it omft be 
at the inftance of the party (as one in behalf of a minor, or 
one having demand out of the inteftate's eftate, as a credi- 
tor or next of kin) ; and therefore the inventory and acceunt 
lare, as to the ordinary, the fame thbg^. 

• xSalk. 316. tion is granted. See pag. 37—41 
■ ' For more conoerniRg the inyen- « 5 Atk. 448. For more concern- 

t<>»y, and what ^ay b? required of in|; this. See pag. 61—63', 
the admiaiftrator before adminiftra- 

. SECTION 
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SECTION THE FIFTH. 
THE FEES AKD EXPENCE of obtaining THE 

ADMINISTRATION. 

OUCH a confiderable increafe in the fees and expence of 
obtaining adminiftration, having been accafioned by 
two ftatutes made withiii the courfe of a few years paft, that 
the amount thereof at this time may feem almoft incredible 
to thofe, who but a few years ago had adminiftered to the 
cftate of any deceafed perfon; we flball here, for the readers 
information, trace the rife and progrefs of this increafe, and 
in a fubfequent part of our work briefly point out the net 

fum at this time paid for adminiftration, and proving a will. 

\ ' ... 

The fees for adminiftration taken by the pr^Sitioners in 
Do£lors Commons, it is conceived, were much the fame with 
thofe in other ecclefiaftical courts throughout the kingdom, 
and nearly the fame with the fees allowed to be taken by 
thofe praSitioncrs, as fettled by a jury, Nov. 19, 1734, and 
till the firft of the two ftatutes aboye hinted at took effeft, 
.were as follows, viz. The whole fees for adminiftration 
under fiol. that is, where the goods, chattels, and credits, 
did not amount to 2ol- in value; of a failor in the King'3 
fervice, 7s. For an adminiftration under five pounds in 
other cafes; 7s. For an adminiftration under 2ol., il is* 
And under 40U, il. j8s. For an adminiftration above 40I, 
a!. 5s. \ which laft mentioned fum, by divers bills, the author 
hereof had feen paid foradrainiftrationsin the courfe of fome 
years before the ftatute 19 Geo. 111. hereafter mentioned, 
took efFeft, was about 2I. los. including therein the fiamp 
duty for the bond mentioned in the foregoing fedlioQ, ^nd 
alfo the feveral ftamp dutie$ laid on by the ilatutes of the 
5 W. & M, c. .21. and 9 W. HI. c. 25. whereby it is en- 
afted, that for every flcin or piece of vellum er parchment, 

fc Floyer'j Prpaor's Pra^icc, 172. 

or 
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•or ihcct or piece of paper, on which (hall be wriuen any let- 
ters of adminiflration (except of common feamen or cora- 
inon foldiers flain or dead in tbe fcrvice) for any cftate above 
the valoe of sol. ftall be paid a ftamp duty of 10$. By the 
ftatute 19 Geo. III. c. 66 if thee&ate, for which the lat- 
ter adminiftraticm was taken, amounted to lool. one pound 
for a (tamp duty was added to the stU aos. w4iich made it 
SL ios.. And if the efiate amounted to 300I. or upwards, 
another pound was added, where^r the adminiftratioR 
amoitnted to 4I. los. And by the flatute 93 Geo.. III.<:« 
58' where the eftate is of, or above the value of lool. there 
16 'an additional (lamp duty of 20s. which makes tlie above 
gl. 10s. to amount to4l. lOS. And where the eftate is of. 
x>r above the value of gool. a furtther additional duty of 20s. 
which, added to the 2!. li^don by tbe Aatute 19 Geo* III. 
and the firft additional ^os. laid on by this flatute, make 4I. 
and this being added to the above pentioned 2l. 10s. caulcs 
the adrainiAration to amount to 61. 10$. And where the 
eftate is of, or above the value of 600L there is a further ad* 
ditionaldtityof 206. which mak«s the admnittration amount 
to 7I. los. And where the eilate is of, or above, the value 
of loool. a further additional duty of 2<^5, wliich makes the 
adminiilration amoi^nt to 81. los. Aiad tl^e fees and ex« 
pence of pfoving a will in common form are about 7 or 8s. 
lefs ihan what is paid for letters of adnunift ration ; that is, 
provided the will be very fliprt; but if it is of any confi. 
derable length, the coil will be confiderabfy more, as in 
proportion to the length thereof. But what ha« been faid 
refpefting thefe fee*, mull be underftood to be when the ad- 
fniniftration iffues of courfe, or without being oppofed, and 
on perfonal application made for the fame ; for if the grant* 
ing it is oppofed, the expence of obtaining it will be accord- 
ing to the effefl: of the oppofition, or the length fuch oppo- 
fation may be carried to after a caveat is entered, or fuit 
commenced. And if perfonal application is not made for 
the adminiilration, but inftead thereof a commiffion is ilFued 
iot the adminiftrator to adminifter [^s is ufual when ihe ad- 

Q miniilraior 
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miniftrator is ill, or lives at a great diftance from town), the 
cxpence of a commiffion for afl adrainift ration or proving 
a will is confiderably more, concerning which wc Qiali make 
mention in a fubfequent part of this work, and tb^re (bew, 
as propofed, what is now the expence of obtaining admini- 
ftration, or proving a will, and that, either by perlonal ap- 
plication or commiffion \ 

SECTION THE SIXTH. 

HOW AKD FOR WHAT REASON, THE ADMINI- 
STRATION MAY BE REVOKED. 

IF an adminiftration is granted, and afterwards a will is 
produced and proved, the adminiftration ihall be rc^ 

voked *. The ordinary cannot repeal an adminiftration, 

at his pleafure^. In the cafe of Sir George Sand«, the 

father adminiflered to his fon, and afterwards a woman, pre- 
tending to be the fon's wife, fued for a repeal ; but a prohi- 
bition^ was grantedj becaufe the ordinary had. an eleflion 
to grant it either to' the father or wife, and by granting i^ to 
the father, had executed his power"*. But where a fem^. 
covert, that is, a married woman, died inteflate, and thQ 
next of kin to her obtained adminiftration, and the hufband 
fued for a repeal, a prohibition was denied ; becaufe in this 
cafe the ordinary had no power, or eleftiop, to grant it tq 
any perfon but the hufband ". 

The rule feems to be, that an adminiftration may be 
repealed, aUhough not arbitrarily, except where there (hall 
be jufl; caufe for fo doing ; as if the admlniftrator Ihould 

*> See Fees, in the Index* or Exchequer, direAed to the judge 

* 1 Roirs Abr. 907. Sec more as aind parties of a fuit in any inferior 

to this, pag. 47. court. Black, Com. 2 V. 112. It is 

^ Swinb, 381. a writ to forbid any court to proceed 

^ Apuohrlitionf is a writ ifluinr; pro- in any caufe there depending, on fug- 

perly out of the court of King's bench, gcftlon that the cognizance thereof be- 

bcing the King's prerogative writ ; but longeth not to the court, Fitzh, Nat. 

for the furtherance of jultice, it may Brcv, 39. 

now alfo be had in fome cafes out of " Raym. 93, 

.tjjc c.ourt of Chancery ,Common Pleas,- »> 3 Salk. 22. Sec pa^, 3. 

become 
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become hinatic, or the like : of which the temporal courts 
are to judge. So if the next of kin, at the death of the in- 
teflate, happen to be uncapable of adminiftering, by reafon 
of attaint or excomraunication, and the ordinary commits it 
to another; if he afterwards becomes capable, the ordinary 
may repeal the firft adminifiration, and commit it to the next 
of kin \ And the faiiie is much more to be faid were the ad- 
minillration was undue ab initio, that is.frpm the begining, 
whether as granted to any other than the next of kin, or 
granted by an incompetent authority, or in an irregular man- 
xierj without citing thofe who ought to have been cited % 

Where a man died int^ftate, leaving a wife and a 
fitter, the fifter, upon, the common oath, that (he be- 
Jicved he died inteliate, witliput wife or childten, obtained 
adminifiration. And in a fuit to repeal it, as pbtained 
by furprife, it appeared to be the cufto;n of the court, 
never to grant it tp the next of kin, until the wife i^ 
cited. The fifter moved for a prohibition, and infifted 
that the ordinary had executed his authority. But the 
court held, that the ordinary could not be faid to hav^ 
executed his authority, having never had an opportunity: 
to make the ele6lion which the ftatute 21 Hen. VIII. c. 5. 
gives him ; that it was incident to every court, to ^eftify 
the miftakes they were Jed into by mifreprcfentation of 
the parties: that if there were no'furprife (of which the 
court bjelow was judge) there ought to be a prohicition, 
becaufe then the adminlftration will have been duly and 
regularly granted ; but there was a plain furprife, and there- 
fore they denied prohibition **. It is faid, that an admi- 
nifiration may be repealed, without any fentence of revo- 
cation to be given in any fpiritual court, or otherwife ; a^ 
by graining a new adminiilration', 

• 4 Burn's Ecclef. Law, zs6, «i 3td, 237; 

r m, ' Ibid. 

C » Wherr ♦ 
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Where the adminiftrator, after many goocb admu 
niflered, had bis adininiftration revoked, ani) it was com* 
initted to B. who fued the firft adminiftrator for goods un- 
duly admioiflered; it was held, that there was no remedy 
but in Chancery. But it is conceived in fucb a cafe as this, 
the fecond adminiftrator might maintain an afiion at law 
agaioft the firft, for money had and received, or trover for 
any goods remaining in his poflelfion *.-^ee more concern- 
ing adminifiration revoked, p. 50. 



CHAP. IL 

Of the Adminifirator^ 

SECTION^HEFIKST. 

HIS POWER BY VIRTUE OF THE ADMINISTRA- 
TION. 

HAVING feen who are entitled to the adminiftratiop, 
and of whom the fame is to be obtained ; with ah 
account of the fees and expence of obtaining it, and how the 
fame may be revoked ; we may now conflder the power the 
adminiftrator has, bj having the adminifiration thus granted 
to him. Somewhat of this, we have already feen, as that 
he cannot a£)t before it is granted to him, and that after 
it is, he may bring a£lions as an executor may *. — ^We have 
feen alfo the reafon why adminifiration Oiould be thus 
granted ; as that the biftiops were formerly the adminiflra^ 

■ Jac. Law DiA. xo edit. tit. Ad- « Page 2. 
t&laiftrator* 

tors 
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tors of the goods and chattels of perfons dying intedate ^ 
and this continued to.be the cafe till the ftatute 31 Edtr. IIL 
before mentioned ^ was made '. But now adminiilrators 
are put upon the fame footing with regard to fuits, and to 
accounting, as executors appointed by will ^. — ^Where there 
be two adminiftrators, and one dies, the adminifiration fur* 
vives, and doth not ceafe * : it not being like a letter of at. 
torncy to two, where by the death of one the authority 
ceafeth; but is rather an oiEce; and adminiftrators are en. 
abled to bring a£lions in their own names : they come in the 
place of executors, and therefore the ofEce furvives \ But 
if there is but one adminifirator, and he dies, his executors 
are not adminiftrators, but it behoves the ordinary to com- 
mit a new adminifiration K When an adminiftrator hath 
judgment, and dies, bis executors (as fuch) may not fue 
execution of the judgment ; for none (hall have execution o{ 
this judgment, but he who (hall be fubjedl to the payment of 
the dejjts of the firft ititeftate*. — i— ^If there be two or 
more adminiftrators, one of them cannot fell goods, or releafe 
debt8,wtthout the others joining; for they have but oneauthori- 
ty given them by the bi(hop over the goods : which authority, 
being given to many, is to be executed by all of them joined 
together*. But it is otherwife in refped to co-executors; 
thefe being in law but one perfon, therefore the a£l of one is 
the zQ, of them all, and the po(re(lion of one is accounted the 
poiTeifionof all*. 

An adminiftrator, by vistue of his adminifiration, hath 
intereft in all the chattels, real, and perfonal, of the inteftate, 
and all the goods and chattels, either in poiTeflion or action ^ 
in like nnanner as an executor in the goods of the te(btor 
deceafed. And all tbofe goods and chattels which belonged 
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to the inteflate at the time of his death, and which cameti9 
, the hands of the adminiftrator, Ihall be aj/ets, or fufficienfe 
goods and chattels, to make him chargeable to creditors, as 
executors are to creditors and legatees. But before they 
come to his hands he is not chargeable <» as we (hall fee 
more of hereafter *.-— An executor or an adminiftrator (hall 
regularly charge others for any debt or duty due to the de- 
ceafed, as the dcceafed himfelf might have doac ; and the 
fame anions the deceafed might have-had, the fame anions, 
for the. moft part, the executor or adminiftrator may have 
alfo. But an executor or adminiftrator (hall not charge 
another, or have any aftion againft him for a perfonal 
wrong done to the teftator, when the wrong done to his per- 
fon, or that which is his, is of that nature for which damages 
only are to be recovered : and therefore an executor or ad- 
ipiniftrator cannot fue another for beating or wounding of 
the deceafed *. 

In aSrons merely perfonal, zx\&Rgix deVtSfe^ for wrongs 
aftually done or committed by the defendant, as trefpafs, 
battery, and flander, the rule is n£fio perfonalis moritur cum 
perfona,.x\iztz perfonal aftion dies with the perfon ; and it 
never (hall be revived, either by or againft the executors, or 
other reprefentalives. For neither the executors of the 
plaintiff have received, nor thofe of the defendant have com- 
mitted in their own perfonal capacity, any ipanner of wrong 
or injury. But in aftions arifing ex contraRu^ by breach of 
proitiife and the like, wh,ere the right defcends to the repre- 
fentatives of the plaintiff*, and thofe of the defendant have 
affets to anfwer the demand, though the fuits. (hall abate by 
the death of the parties, yet they may be revived againft, or 
by, the executora or adminijirators ; being indeed rather ac- 
tions againft the property, than the perfon, in which the igx- 
ccutors, or adminijlrators^ have now the fame intereft that the 
teftator or inteftate had before ^. 

g Wood's Inft, new edit. 339, » Shep. Touch- 459. 

J» Page 46, 47, " * ^ BUcR, Com. 3 V. 30a. 

By 
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By the ftatute 31 Edw. III. before mentioned, admini*. 
ilrators ihall have an adton to demand and recover, as exe- 
cutors the debts due to the inteftate. So if a man take from 
the executor or adminiftrator the goods of the deceafed, for 
this they muft bring their aftion at common law ; for they 
cannot fue for the goods of the deceafed in a court ecclefiafti- 
cal ^ And tenants may be fued at the common law by exe- 
cutors or adminiftrators for rent behind, and due to the tcfla- 
tor or inteftate in his hfetime, or at the timeof his death ; 
aiad they may for the fame deftrain the land charged with the 
i-ent '^ ; and where the teftator or inteftate is tenant for life 
only, his executors or adminiftrator^ may have an a£lion at 
law for rent that did not become due till the death of fuch 
teftator or inteftate, as will be fliewn after we have pointed 
out fome particular rents that, being due to the teftator or in* 
teftate in his lifetime, may be obtained by the executors, oJ: 
adminiftrators, by adion at law or'diftrefs* 

By the ftatute 32 Hen. VIII. c. 37. Teft. i. after reciting 
that by the order of the corhmon law, the executors or admi- 
tiiftrators of tenants in fee-fitaple, tenants in fee-tail, and te- 
nants for term of life, of rent-fervices, rent^charges, rent- 
fecks, and fee-farms, had no remedy to recover fuch arrears 
of the faid rents or fee-farms as were due unto the teftators 
in their lives, nor yet the heirs of fuch teftator, nor dny per- 
fon having the reverfion of his eftate after his deceafc : it is 
enafted, that the executors or adminiftrators of tenants in fee- 
fimple, tenants in fee-tail, and tenants for term of life, of rent- 
fervices, rent-chafgesj rent-fecks, and fee-farms, unto whom 
any fuch rent or fee- farm be due, fliall have an aftion of 
debt for ftich arrears againft the tenants who ought to havo 
•paid ih the lifetime of their teftator, or againft their executors 
br adminiftrators ; or may diftrain for the arrears on the land, 
cir other hereditaments chargeable therewith," fo long as the 
Jands, or other hereditaments, continue in the fcifi'n or 

J Swinb. 18. 10. Mod, 21, "» Swinb'. 18, 

C 4 'poITcHion 
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poflefiioh of the tenant in demdtie ; who ought inHnediatery 
to have paid the rent or fee-fairm, or the feiiin, or pofTeffioir 
of any other perfon claiming only from the fame tenant^ 
by'puchafey gift, or defcent^ in like manner as tbek te(lato« 
might have done*. 

Tenants in fee-fimple^fee-tail, or for term of life, are 
thdfe who hold any mefluages,. lands, or tenements, in fee- 
fimple,, fee-tail, or for term of life " ; and as they nray hold 
any meffuages, lands or tertements, in this manner, fo they 
may rent-fervice, rent-charge, xent-feck, and: fee-farm or 
fee-farm rent ; which are called incorporeal heieditaments^ 
as being a right ifluing out of a thing corporate, though not 
the thing itfelf,.but fomething collateral thereto, which may 
be lands or houfes**; Rent^feruice is fo callied, becaufe it hath 
fome corporeal- fervice incident to it,, as at the leaft fealty, or 
the feodal oath of fidelity. For, if a tenant holds his land 
by fealty, and ten (hillings rent ;, or by fervice of plowing 
the lord's land, and five fhillings rent ;. thefe pecuniary rents, 
being conne£Led with perfonal fervices, are therefore called 
rent fervice P. A rent-charge is where the owner of the rent 
hath no future intereft or revetfion expefilant ' in the land; 
a^ where a man by deed mafceth over to others his whole 
eftate in fce-fimple, with a certain rent payable thereout, and 
adds to the deed a covenant or claufe of diftrefs, that if the 
x^m he ar rear, or behind, it Diall be lawful to diftrain for the^ 
fame. In this cafe the land is liable to diflrefs, not of com- 
mon right,, but by virtue of the claufe in the deed : and there- 
fore it is called a rent-charge ; becaufe in this manner the- 
land is chaiged with a diftrefs for the payment of ix,"^^ Reni 
feck^ reiliiuific&uh, or barren rent, is in efF^ft nothing more 
than a rent referved by deed, but without any claufe of dif- 
trefs '. A fee-farm rent is a- rent charge ilfuing out ©f aa 
eftate in fee ; of at leaft ene-fourth of the value of the 
' lands, at the time of the refcrvation; for a grant of lands^ 

• ■ Blaclc. Cbin» z V, 59*. "^ Ibid. 

• Ibid, 20, ' Ibid. 

f Ibtd^^z.. 

fcfejving 
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referving fo confideraUe a reiit, is indeed only letting lands 
to farm in fee>fimple, inftead ot the ufual methods for life 
©r years*. 

The word demefne^ or as it is fomctimes termed, demeine^ 
xyrdemain, is oft-times ufed for adiftinflion between thofe . 
lands that the lord of the manor hath in his own hands, or 
in the hands of his leflTee demifed at a rack-rent, and fucb 
' other lands appertaining to the manor which belong^ to free 
or copy-holders. But the tenant in demcfne before mentioned^ 
Cgnifies the perfon feifed or poflefled of the inheritance. 

By fe6t. 2. ef the Satute laft mentioned, it is provided, 
that the fame ihall not extend to any manor or lordQiip in 
Wales, whereof the inhabitants have ufed to pay to every 
lord or owner thereof, at his firft entry into the fame, any 
fanx for the redemption and difcbarge of all duties and pe- 
nalties, wherewith the inhabitants were chargeable to any 
4>f the lord's anceiiors. 

Sect. 3. If any man fliall have, in right of his wife, any 
eftate in fee-fimple, fee-tail, or for term of life, in any rents 
or fee-farms, and the fame to be due and unpaid in the wife's 
life;. the hufband, after tl>e death ef his wife, his executors 
and adroiniftrators, fliall have afiion of debt for the arrears, 
or may diftrain for the fame, as be might have done if his wife 
had been living. 

. Sect. 4. If any perfon fliall have any rents or fee-farms, 
for term of life of any other perfon, and the fame be due 
and unpaid in the life of fuch other perfon, and he die; he 
to whom the fame was due, his executors or adminiftrators, 
xnay have an adion of debt againft the tenant in demejne^ 
iwho ought to have paid the fame when it was firft due, 
his executors and adminiftrators; or may deflrain for 
the fame upon fuch lands and tenements out of which 

• Black. Com. » V. 43. The learned founded on the perpetuity of the rent 

«uthor of the Notes 00 Co. Litt. (ays, or fervice; not on the quantum, Co, 

the true meaning of fee^farm, is a per- Lilt. 14^ Note 5* 13 £dit« 
petualfarm or rent; the name being 

the 
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the faid rents or fee-farms wert iflTiiing and payable ; in like 
manner and form as ht might have done, if fuch perion, by 
whofe death ihe aforefaid eftate in the faid rents anid fee- farms 
was determined and expired, had been in full life. 

Hence we may perceive that executors and adminifirators, 
oy aftion at law, or dillrefs, are enabled to obtain rent which 
was due to their teftator or intellate ; and as to perfons who 
hold eftates for term of life only, ufually terhied tenants for 
life, the executors and adminiltrators of whom, are now en- 
abled to recover, by an aftion at law, rent which did not 
become due in the lifetime of their teftator of ihteftafte^ aftd 
as cpncerning thofe tenants for life, mention having lately 
been made, and in different parts ot this work divers of 
them defcribed, whereto we (hall refer for a further de- 
fciptionof them*; here we may obferve that leffeps of te- 
nants for life, before the making of the ftatute we are about 
to maniion, had ?t the common law a moft unreafonable ad- 
vantage; for, at thfe death of the leflTors, thefe under tenants, 
the lefTees might if they pleafed quit the premifes and pay no 
rent to any body foi- the occupation of the land fince the 
laft qimrter day, or other day a'iTigned for payment of rent '^. 
To remedy which by ftatute ii Geo. II. c. 19. (whereiA 
it being recited, th^t where any^leffor, or landlcjrd, having 
only an cftafe for life, in lands tenements, or hereditafments 
demifed, happened to die before or on th& day on which 
any rent was referved or made payable, fuch rent, or any 
part thereof, was not by law recoverable by the executors 
or adminiftrators of fuch Idfor or landlord : nor was xht 
perfon in revcrfion entitled thereunto, aHy other than for the 
life and occupation of fueh lands, tenements, or heredita* 
ments, from the death of the tenant for life ; of which ad- 
vantage had been often takert by the under-tenants, who 
thereby avoided paying any th ng for the /ame) ; it is en* 
aSed, that where any tenant for life fliail happen to die before 

« Tenants for life arc thofe who hold tenant* by the cortcfy of England do. 

any mefluages, lands, or teuementt, for fcribed p. 94. and tenants in dower 

term of life, p. 24. Thofe may be p, 96 may be termed teifants for life, 
created by deed or grant, p. 28. And " 10 Co. Rep. la;* 

or 
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Or on the day on which any rent was referved or made pay- 
able, upon any demife or leafc of any lands, tenements, or 
hereditaments, which determined on the death of fuch tenant 
for life,* that the executors or adminiflrators of fuch tenant 
for life, Oiall, in an adion upon the cafe, recover of fuch ter 
nant or under tenants of fuch land^, tenements or heredita-* 
ments; if fuch tenant for life die on the day on which the 
fame was made payable, the whole, or if before fuch day, 
then a proportion, of fuch rent, according to the time fuch 
tenant for life lived of the laft year or quarter of a year, or 
other time in which the faid rent was growing due, making 
all juft allowances. . 

To the end that a due regard be had to creditors, by the 
ftatute 22. & 23 Car. II. c. 10, called the ftatute of diftri- 
butions, as was mentioned in the fecond fe£lion of the fore- 
going chapter; it is enaded, that no diftribution of the 
goods of any perfon dying inteftate be made, till after one 

year be fully expired after the intcftatp's death. An ad- 

miniftrator, as well as an executor, is allowed, among debts 
of equal degree, to pay himfelf firft, by retaining in his 
hands fo much as his debt amounts to. So if a perfoii 
indebted to another make his creditor or debtee executor, 
or if fuch creditor obtains letters of admin i ({ration to hi» 
debtor, in thefe cafes the law gives him a remedy for his 
debt, by allowing him to retain fo much as will pay himfelf; 
before any other creditors whofe debts were of equal degree. 
This is a remedy by mere aft of law, and grounded upon 
this reafon ; that the executor cannot, without an apparent 
abfurdity, commence a fuitagainft himfelf, as reprefentative 
of the deceafed, to recover that which is due to him in his 
own private capacity: but having the whole perfonal eftate in 
his hands, fo much as is fufEcient to anfwer his own demand 
' is, by operation of law, applied to that particular purpofe. 
Fife by being made executor he would be put in a worfe con- 
dition than all the reft of the world befides; for, as he can 
commence no fuit, he muft be paid the laft of any, and of 
coiirfe mirft lofe his debt in cafe the eftate of the teftator 
fliould prove infolvent, unlefs he be allowed to retain it. 

But 
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But the executor ihall not retain his own debt» in prej-odic^ 
•to thofe of a higher degree ;, for the law only puts him in the 
lame fituation, as if he had fued hin&felf as executor* and re* 
covered his debt ; which he never could be fuppofed to have 
done, while debts of a higher nature fubfifled. Neither (hall 
one executor be allowed to rcuih his own debt in prejudice 
to that of his co^xecutor in equal degree ; but both (hall be 
difcharged in proportion ^.--*The power the adminiftrator 
has9 in favouring and preferring creditors in the courfe oi 
paying debts, will be feen hereafter'; together with fome 
ether powers be has veiled in him ^ 

SECTION THE SECOND. 

THE PARTICULARS OF what the ADMINI^ 
STRATOR IS interested IN by virtue of 
his ADMINISTRATION. 

HAVING fliewn that the adminiftrator, by virtue of 
his adminiftration, hath intereft in all the chattels, 
real and perfonal, of the inteftate, and all the goods and chat- 
tels either in poffeflion or a£lion*; we come now to confider 
what thefe are in particular. 

Chattejls comprehend all goods, movable and im- 
movable ; except fuch as are in the nature of freehold or 
parcel of it; and this word by the common law extends 
to all moveable and immoveable goods. But eftate^ of 
inheritance*, or freehold ^ cannot by the Common law be 

^ Black. Com: 3 V. 1 8. of hii own life, or for that of any other 

* ^«g- 63> 54» 5^* ^7> 5^ perfoii, or for more Jives than one: 
7 Pag. 43, ^4. in any of which eafes he is ftiled tenant 

* Pag. 21 •> for life; only, when he holds the ellate 

* For the particulars concerning by the life of another, he is ufually 
cftates of inheritance, See pag* 86.. called tenant^Krtfiet^rvtV. Black, Com* 

*» Eftates of freehold arc either of 2 V. 104. 120. — A leafe for ^ year% 

inheritance or not of inheritance, and determinable upon a life or lives, is not 

thefenot of inheritance are but for life a leafe for life to ipake a freehold ; but 

only. Eftates d^ freehold, not of inhe- a leafe for years, or chattel determinable 

htance,may be created by deed or grant ; upon life or lives; and an ettate for 1000 

as where a lo^fc is made of lands or te- >ears is not a freehold, or oi fo high a 

nemenCs to a man to hold foi^ the te rm nature as an cftate foriife.. Co. Liu. 46* 

termed 
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termed goeds and chattels. — Chatids are either perfonal or 
real. Perjbnal^ as houfehold- fluff, goods and wares in a (hop ; 
carts, ploughs, horfes, OKen, flieep, and the like ; and thefe 
^re called perfonal in two refpefls ; ode becaufe they belong 
imnoediately to, the perfon of a man; the other; for that 
being any way injurioufly with'-held from him, he hath no 
pther remedy to recover them but by perfonal aft ion. ChaU 
tels-real, are fych as either appertain, not immediately to the 
' perfon, but to fomc other thing by way of dependency; 
9S a box with charters of land, or fuch as are iflfuing out of 
feme immovable thing; ^s a leafe, or rent for a term of . 
years : and chattels-real concern the reality, lands and tene- 
ments, intereft in advowfons, in ftatutes merchant, and the 
like*. But fiihcs in a pond, conies in a warren, deer in a 
park, pidgeons in adove-houfe, where the teftator, or intcflaie 
Jiad the inheritance, or bOt for life, in the pond, warren, park, 
and dove-houfe, are not chattels at all, nor go tQ the exe- 
cutor £?r ^</wt>7j^rtf/<?r ; but to the heir with th«e inheritance: 
and therefore they are not be put to the inventory of the 
gopds and chattels of the party deceafed. But if the teftator 
or inteflaie have any tame pidgeons, deer, rabbits, pheafants, 
or partridges, they fliall go to the executors or adminiftrator s ; 
and though they were not tame, yet if they were kept alive * 
in any room, cage, or fuch like place: fo fifti in a trunk; 
alfo young pidgeons, though not tame, being in the dove- 
houfe, and not able to fly out**. Alfo hounds, greyhounds, 
fpanicls and the like, as they may be valuable, and may 
ferve not only for delight, but for profit, (hall go to the 
executors er adminiflrators^. And they (hall have all 
leafes for years, though they maybe for i coo years ^, and 
sM lands extended on any judgment, ftatute, or recognizance, 
and all arrears of rent due at the death of the teftator or 
inteftate ^ the latter being treated on in the precceding feftion. 
JLikewife fecurities for money belong to executors and admi- 
ttiftrators («). And they ftiall have all eftates pur auter vie, that 

« Co. Lilt, it8. whole or part of the prcmifcs without 

** 4 Buro's £cdcf. Law, e40« leave in writing , on pain of forfeiting 

« hid. the Icafe, the adminiflratrix of the lef- 

' Fitzh. Nat. Btcv. i20.— An fee cannot under-let without incurring; 

cxetor or adminiftrator, having a ing a forfeiture. Trader's and Con- 

Jcafe, which was granted to the tcfta- veyancer's Guide and Guard, Chat. 

tor or inteftate, mould attend to the Xll. 

covenants and provifoes contained < 4 Bum'sEccIef. Law, 249. Law 

therein ; .for if a leafe contain a provi- of Tcil. ^41. 

fo that the leilce and hi^ adminiltrators (s) 3 Bro. Ch^. Rep. 8o. 

Ihall not fct I let, oxaji^novcr^ the 
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is, eftatcs held during the life of another, as before men^ 
tioncd. Thefe being diftributable by the ftatutc. 14 Geo. 
II. c. 2o. (hall, where a man dies inteftate and they were 
not made to him and his heirs, be difltibuted in the fame 
manner as his perfonal eilate; but it is otherwife if 
made. to the inteftate and his heir$« For which fee more 
hereafter, p. 49. 

Corn fown will alfo go to the executor or adminiRrator, 
and not to the heir, fo alfo will hops, though not fown, if 
planted, and fafFron and hemp \ This being what is ufually 
lliled emblements, the doSrine of which extends not only to 
corn fown, but to roots planted, or other annual arti- 
ficial profit*, as clover, faint-foin, and the like, which 
was fown by the deceafed \ But it is otherwife of fruit- 
trees, grafs, and the like ; which are not planted annually 
at the expence and labour of the tenant, but are either the 
permanent or natural profit of the earth *. . So thefe latter 
go to the hpir, and not to the executor or adminiftrator. 
And Mr. Wentworth thinks, that roots in gardens, as car- 
rots, parfnips, turnips, fkirrets, and fuch like (which he 
fays may be of value in gardens about London, and fome 
great towns), (halt not go to the executor, but to the 
heir; becaufe they cannot be taken without digging 
and breaking the foil". But it feems very clear by 
Lord Coke", and Sir William Blackftone^ that thefe 
Ihall go to the executor or adminiittrator ; and not to the 
heir. 

Ira man feifed for life, or in-fee, or tail, in his owri right, 
or in the right of his wife, and fows the ground with corn, 
but dies before it is ripe, his executors or admintflraiors fliall 
have it, and not the wife or heir : but grafs ready to be cut 
for hay, apples, pears, and other fruit on the trees, fliall not go 
to the executors or adminijlrators. And the reafon of the dif- 

>» 4 Burn's Ecclef. Law, 242. "» Went. OflF. Exec. 62. 

s Black. Com. a V. 123. « Co. Litt. 55. 

* 4 Burn's Ecclcf. Law, 24«. • Com. 2 V, 122. 

> Black. Com. 2 V. 123. 
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fercnce is, becaufe the former comes not merely from the 
foil, without the induftry or manurance of man, as the lat- 
ter doth. And if the wife had a leafc for years, as executrix, 
and the hulband fows the ground with corn, and dies before 
it is ripe, the corn fliall go to his executors or ttdmini/irators^ 
or at lead. To much as is more than the yearly rent of the 
land .• but if the hufband and wife were joint-tenants of the 
land, (he Ihall have the corn and not his executors »• And 
if a parfon fows his glebe land, and dies before feverancc, 
and after his fucceflbr is admitted, indituted, and induced, 
before the cprn is cut, it fliall go to the executors or admix 
nlfiratprs of the deceafed, whomuft pay tithes thereof to the 
fijcceflbr \ 

Things that are affixed to the tenement, and are made 
parcel of the freehold, belong to the heir, and not to the 
executor cr adminijrator ; as the glafs annexed to thp win- 
dows of the houfe, which is parcel of the houfe, and (hall 
defcend as parcel of the inheritance to the heir, and the 
executors or ^idminljlrators fliall not have it. And although 
the leflee himfelf, at his own coll, caufe the glafs to 
be put into the windows, yet, the fame being parcel of 
the houfe, he cannot uke it away afterwards, without 
danger of punifiiment for wafte. Neither is there any 
material difference in law, whether the glafs was annexed 
to the window with nails, or in any other tninner, cither 
by the lord or by the tenant ; for being once affixed to the 
freehold, the fame cannot be remo\xd by the leflbe, but 
fliall belong to the heir, and not to the executors cr 
adminiflrators^. Sq in refpe£l of. wainfcot, this being 
annexed unto the houfe, either by the leiTor or by the. 
Icifee, is parcel of the houfe. And there is no di Here nee 
whether it be affixed with great nails or little nails, or 
by fcrews or irons thrufl through the pofts or walls of 
the houfe ; for howfoever it be affixed, either in manner 

P Law of Teft. 342. 'Swjnb. 441. 

« 4 Burn's Ecdel', Law, 243. « ^ 

aforefaid. 
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aforefaid, or in any other manner, it is parcel of the free- 
hold ; and if the executors or adminiftrators {hall remove 
it they &re puniihable for the fame ' : and not only glafs 
and wainfcot, but any other fuch like thing affixed to the 
freehold, or to the ground, with mortar and fione ; as tables 
dormant, leads, mangers, and fuch like ; thefe alio belong 
to the heir, and not to the executor er udmnlftralorK 
As do alfo fnillftones, anvils, doors;, keys, window-fliutters ; 
none of thefe being chattels, but parcel of the freehold, 
or thereto pertaining, ihal] not ^o to the executors " or ad* 
. mni/irat^rs. 

Am executor taking away a furnace which was fet iip in the 
the middle of a houfe, and not fixed to any wall, the 
heir brought ah a£lion of trefpafs againft him, and it 
was adjudged for the heir, that this (hould go as part 
of the freehold and. inheritance to the heir. But in the 
cafe of Day and Juftinf Walmfley faid, that Lord Dyer's 
opinion was, that where the furnace i* not affixed to the 
wall, the leflee might, within his term, take it away; 
but not if it was fixed to the wall, for there it would 
ftrengthen the houfe ^. — — Piilures and glafTes, though, 
generally fpeaking, not part of the freehold, yet if put 
up inftead of wainfcot, or where otherwife wainfcot 
would have been put up, fhall go to the heir ; for the 
houfe ought not to come to the heir maimed or djf- 
figured*. But in the cafe of Harvey and Harvey^ M. 14. 
Geo. II. in trover by the executor againft the heir, it was 
held by chief juftice Lee, that hangings, tapeftr/, and 
iron backs to chimneys, belonged to the executor; who 
recovered accordingly againft the heir. And the law feems 
now to be held not fo flrift as formerly ; and if thefe things 
can be taken away without prejudice to the fabric of the 
houfe, it feems that the executor or adminijrator (hall have 



« Swlnb.4ii. ^^ Law of Teft* 342. 
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than; astaUes, althoa^ fafieoed to the floor; furnaces, if 
not made part of the wall, grates, iron ovens, jacks, dock* 
cafes, and foch like, although fixed to the firechokl by oaiU 
or otberwife ^ 

Im the cafe of Lataion and Lawf^t, I743f *« qucftion wa<, 
whether a fire-engine, fct up for the benefit of a colliery by 
a tenant for life, (hall be confidered as perfonal eflate, and 
go to the executor; or fixed to the freehold, and to go to 
a remainder man ^ For the plaintiff (who was a creditor of 
the tenant for life) evidence was read, to prove that the fire- 
engine was worth, to be fold, 350I. and that it is cuflomary 
to remove fire-engines. And it was urged, that the teJbtor 
had died greatly 10 debt; and it would be hard, when he had 
been laying out his creditors money in ere^ng this engine, 
that they ibould not have the benefit of it, but that the ttrlEt 
rule of law (hould take place* And it wa$ compared to the 
cale of a cyder mill, which h let in very deep into the ground 
and is certainly fixed to the freehold; and yet lord chief 
baron Comyns, at the allises at Worcefter, upon an adion 
of trover brought by an executor againft the heir, was of 
opinion, that it was peribnal efiate, and dire£led the jury to 
find for the executor. And lord chancellor Hardwicke, on 
the queilion of tbe-fire engine, whetherit (hould be confidered 
as perfonal eflate, and confequently applied to the increafe of 
aflets for payment of debts, fay^, it appears in evidence, 
that in its own nature it is a perfonal moveable chattel, taken 
either b part or in grofs before it is put up. But then it is 
infifled, that fixing it, in order to make it work, is properly 
an annexation to the ireehold« In the old cafes they go a 
great way upon the annexation to the freehold ; and fo long 
ag'> as Henry the feventh's time, the courts of law cor.ftrucd 
even a copper and furnaces to be part of the freehold. Since 

y 4 Bsm't EcckT taw« 244. ntttcth tt to B and his hctri for ever. 

' A remainder nun, i$ he who has Here A U tcnaot for life, and B a re« 

the cftacc by vinoe oi iome liiDttatfoii, namder nao ia fee; further mcniion 

made eithrr by will or deed- At if « wricrcof ia made io^ the appendix 10 

nan feiied in fee £mple drvtfetb or thrswork. See remaindcra ai«d fevers* 

Snioccth Janda to A Ur li£e,ar»d after the iioiis i& the IndvK. 
€mtauamoQ of A'a dUtc for lUcf It- 
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that time, the. general grounds the courts have gone upon of 
fclaxing this flria conftruflion of law is^ that it is for the be- 
nefit of the public, to encourage tenants for life to do what is^ 
advantageous to the eftate during their teruK What would 
have been held to be wafte in Henry the feventh's time, as 
removing wainfc.ot fixed only by fcrews, and marble chim- 
ney-pieces, is now allowed to be done. Coppers, and all 
forts of brewing vellels, cannot pofiibly be ufed, without be- 
ing 'sis much fiwed as fire-engines ; and in brew-houfes efpe- 
cially, pipes muft be laid through the walls, and fupported by 
walls ; and yet, notwithfianding this, as they are laid for con- 
venience of trade, landlords will not be allowed to retain them. 
The old rules of law have been relaxed chiefly between land- 
lord and tenant, and not fo frequently between an anceftor 
and heir at law, or tenant for life and remainder man. But 
even in thefc cafes, it admits the confideration of public con- 
veniency for determining the queflion ; and after making fome 
more obfervations on the cafe, lord Hardwicke fays, upon the 
whole, I think this fire-engine ought to be confidered as pan 
of the perfonal eftate of Mr. Lawton, and goto the executor 
for incrcafe of aflels. And decreed accordingly S 

There are fome goods and perfonal chattels caHed heir- 
looms, which, contrary to the nature of chattels, (hall go by 
fpccial cuftom to the heir along with the inheritance, afid 
not to the executor or adminijlrator of the laft proprietor ; 
ijmd thefe are generally fuch things as cannot be taken away 

without damaging or difna^nibering the freeholds If a 

man be feifed of a houfe, and pofTefred of divers heir-looms, 
that by cuftom have gone with the houfe from heir to heir; 
it feemeth that thefe, although no part of the freehold, (hall 
go to the heir, and not to the executor*; and that if a man 

devifeth thefe away by his wi-IL, this devife is void**. By 

fpecial cuftom . in fome places, carriages, utenfiJs, and other 
houfehold implements, may be heir-looms ; but fuch cuftorn 

* ■ 3 Atkyns, 13. 4 Burn's Ecckf. " 4 Burn's Ecclef. Law, £47. 
taw, 244. ■ ^ «* Co^Litt. iS^, ^ 
•" Black* Com.- 2 V. 427. * 

^ ' mufi 



v^bo dies wlthouP Will or TxaxAMENT. 35 

HHift be flridly proved ^—*^Ocher perfonal chattels there 
are, which defcend to the heir in nature of heirJoomSy as a 
monument or tombftbne in a church, or the coat-armour of 
his anceftor there hung up, with the pennons and other en- 
figns of honour fuited to his degree. In this cafe, ahhough 
the freehold of the church is in the parfon, iind thefe are an« 
0exed to that freehold, yet cannot the pai ion, or any other, 
take them away or deface them, without being liable to an 
action from the heir. Pews in the church are fomewhat of 
the fame nature, which may defcend by cu Horn immemorial 
(without any ecclefiaflical concurrence) from the ancefior 
to the heir. But though the heir has a property in the mo- 
numents and efcutcheons of his anceilors, yet he has none 
in their bodies or aihes ; nor can he bring any civil adtion 
againftfuchas indecently at leafi, if notimpioufly, violate 
and diftiiirb their remains^ when dead and .buried. The 
parfon, indeed, who has the freehold of the fuil, may bring 
an a£lion of trefpafs againft fuch as dig or diflurb it : and if 
any one^ it taking up a dead body, (teals the (hroud or other 
apparel, it will be felony ; for the property thereof remains 
in thQ executor, or whoever was at the charge of the funeral K 

I F chattels are bequeathed to go as heir-looms, due atten- 
tion is necefiary to be had to the rules of law concernini; li- 
mitations of chattels, mentioned in a fubfequent part of this 
w.ork. 

Ch arters and deeds, court-rolls, and other evidences of 
the land, together with the chelis in which they are con- 
tained, (hall pafs together with the land to the heir, in the 
nature of heir-looms, and (hall not go to the executor or 
adminlArator'. But as to the chefts, RolU makes a diftinc- 
tion, an'i faith, if the writings which concern the inherit- 
ance are in the cheft, the executor (hall haye the cheft, and 
tjie heir the writings. But if the cheft be (hur, the heir 
fhall have the cheit alfo ; if it be not (hut, the executor 
fliall have the cheft K The author of the Law of Tefta- 
.ments obferves, that this dlftin£lior\ feemeth not to be well 
taken ; for if it be a box intended (or the keeping of the 
deeds, ihe heir ought to have ir, whether locked or open: 
on the other hand, if it be a box de(]gned for other ufe, as 
for keeping linen, it cannot be faid to be appurtenant to evi- 
dences, although fome be in it, for (b • may other things 
alfo y or perhaps it may be a cheft or cabinet of great value, 

« Black. Com. a V. 428, • Ihil 
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and this he fays, furcTy fliall not go to the heir, when perhaps 
there is not perfonal eftatefufficient to pay theteftator's debts'* 
B£si D£S thefe things that are in the nature of heir- looms, 
there are fome other goods and perfonal chattels that 
may not go to the exectitors or admin iftrators; as, pa- 
raphernalia, which our law ufes to fignify the apparel and 
ornaments of the wife, fuitable to her rank and degree ; ani 
which (he becomes entitled to at the death of her hufband, 
over and above her jointure or dower, and preferable to all 
other reprefentatives : and the jewels of a peercfs ufually worn 
by her,have been held to ht paraphernalia. And the hufband 
cannot by will devife from his wife fuch ornaments and 
Jewels ; though during his life, perhaps, he hath the power 
(if unkindly inclined to exert it) to fell them or give them 
away. Bat if (he continues in the ufe of them till his death, 
fhe {hall afterwards retain them againft his executors and 
adininifirators, and all other perfons, except creditors, where 
there is a deficiency of aflets. And her neceflary apparel 
IS protcSed even againft the claim of creditors ^. Birt (he 
(hall not have excefiive apparel \ and if (he takes more than 
is convenient, (he (hall be taken t > be an exectrtoy of her 
own wrong. If the hufband delivers hts wife a piece of filk 
to make a garment, and dies, although it was not made into 
a garment in the life of the hufband ; yet the wife (hall have 
it, and not the executors of the hufband; but againft the 
debtee of the hu(band, the wife ihall have no moi^ apparel 
than is convenient ^ — Where the queftion to be decided was, 
whether parapkernaJia ihoxM be liable to the paymeAtof 6ni- 

f)le contraft creditors and legacies, lord Hardwkke faid, at 
aw, where the hufband dies indebted, the widow cannot 
have her paraphernalia ; but this court™ does not determine 
fo ftriflly ; for if the perfonal eftate hath been exhaulted in 
p:iyment to fpecialty creditors", Ihe fhall ftand in their place, 
a-^ to fo much of the real aifets ** of the heir at law ; for (he 
ha*^ a prior right, and a fupcrior one to legatees, who take 
only by the bounty of the teltator p. So likewife, if the huf- 
band pledges the wife's parapherna^iaj and dies, leaving a 
fufficient efbte to redeem ihe pledge, and pay all his debts, 
(he ihall be entitled to have it redeemed out of the hufband's 
perfonal eftate. — But the hufbind may alienate the fame in 
his lifetime^; that is, he may ir-nsfer the property to an. 

> L«w of Teft. 343. See pag. 55. 

^ Black. Corn, 2 V. 435. ^ Korwhat real afTcts are. Sec p. 45. 

' I Roll's Abr, 911. P Sneifon and Coriet f- June >6» 

" The Court of Chancery. 1 746. 3 Atk, 369. . . . 

*» JFor^Yhat fprccialty cicditof* arc, ^ 3 Atk. 391- 
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either. To alienate, or to alien* chiefly relates to lands or te- 
nements, as to alien land in fee, is to fell the fee-finiple thereof* 
Thus having proceeded with the particulars of 
what the adminiflrator is inierefted in, we (hail con- 
elude this fe£tion with fome obfervations' on the law 
concerning perfDnal property ; as that the fame is fubje& 
to that law which governs the perfon of the owner. 
With refpeA to the difpoflcion of it, and with lef- 
pe£l to the tranfmillion of it, either by fucceffion or the att of 
the party, it follows the law of the perfon. The owner in 
any country may difpofe of his perfonal property. If he 
dies, it is not the law of the country in which the property is, 
but the law of the country of which he was a fubjed, that 
Will regulate the fucceflion. For inflance, if a foreigner 
haying property in the fqnds here, dies, that property is 
claimed according to the right of rcprefentatton given by the 
law of his own country. And where a perfon had poffefFed 
himfelf of a debt hcre,which wasdue to the inteftate a fubjtft 
ofjerfey, and whofe perfonal property was therefore governed 
by the law of Jerfe-y, (of whikh mention hath heretofore 
been made""} lord Hardwicke was applied to by his other 
relations refident in England, ftaling that they (hould be ex- 
cluded from a (hare according to the diflribution of Jerfey, 
but that they (hould be intitled according to the diflribution 
in England ; and they therefore prayed by their bill, that \\\z 
adminiAratrix might be redrairled from taking the property 
to Jerfey. But his lordfliip would not reftrain the ^dmini- 
ilaiiix, nor direfl in what manner (he was to difpofe of ibc 
property, or to diftribute it. And determined that Ihe, hav- 
ing acquired a right to the property, was to diftribute it ac- 
cording to the law which guided the fupceflion tq the per<r 
(bnal eftate of the inteftate \ 

SECTION TH|t THIRD, 
OF MAKING AN INVENTORY. 

THE executor or adminiftrator is to make an inventory 
of all the goods and chattels, whether in poircHion or 
a£lion of the deccafed ; which he is to deliver in to the ordi- 
nary upon oath, if thereianto lawfully required'. It is faid, 
that if an executor, without niaking an inventory, (ball 
interfere in the adminiftration ot the goods of the deceafcd, 
accept in certain cafes ; fuch as the funeral expciices, the ne- 

' Page« 7. and Guard, Ciap. X. 

■ Trade.'* and Cor.v-yancci'i Guide ^ Llatk., Con., 2 V. 510. 
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ccffary prefervation of the goods, and the like ; he {hall be 
bound toanfwer to every one of his creditors his whole debt" ; 
and that every legatary may recover his whole legacy at his 
hands : for in this cafe the law prefumeih, that there arc fuf- 
ficient goods to pay all the legacies, and that the executor doth 
fecretly and fraudulently fubtradl the fame. -Whereas other- 
wife the executor is prefumed not to have any more goods 
which were the teftatpr's than are defcrjbed in the inventory, 
the fame being lawfully made"*. And therefore if any cre- 
ditor or legatary afiirms, that the teftator had any more goods 
than are comprifed iji the inventory, he muft prove the fame: 
otherwife the judge is to give credit to the inventory, being 
mada in the due form of the law ?. But as the time of exi- 
biting fuch inventory is left to the dlfcretion of the ordinary, 
he may remit the making of it for a reafonable caufe : as, 
where it may be expedient that the quantity of goods fliould 
not be divulged. ^ 

By the conftitution of Qthobop, the inventory fliall be 
made in the prefence of forae credible perfons, who Ihall ^ 
competently underftand the value of the goods belonging to 
the deceafed ; for it is not fufficient to make an jnveptory, 
unlefs the goods therein contained are particularly valued and 
appraifed by fome honeft and Ikilful perfons according to 
their juft value in their judgments and confciences ; being 
«ftimated according to fuch price as the fame ipight be fold 
for at that lime \ — By the praftice of the courts, if the goods 
of the deceafed (hall be appraifed by any honeft perfons in 
the neighbourhood, and reduced into an inventory, and after- 
wards the inventory fhall in due time be exhibited, before 
the judge who proves the will or grants adminiftration, 
upon the oath of the executor or adminiftrator ; fuch 
inventory (hall receive credit in all caufes and courts ; and 
lie that exhibits it fliall be freed from the burden of proving 

«Swinb. Z28. 7 Lind. 176, 
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the truth thereof, or that the the teftator had no more goods ; 
4iut the legatee, or other perfons preferring claims^ are to 
prove that goods have been omitted therein *. 

Sometimes when there rs a conteft, it is demanded, 
and by the judge decreed, at the inftance of the party having 
intereft in the goods of the deccafed, that an inventory be ex- 
hibited upon the oath of the executor or adminiflrator, before 
the iffuing of the probate or letters of adminiftration under 
foil; and then, notwithftanding the former general oath* 
fcad been taken for the faithful adminiftcring the goods of 
4hc deceafed, and for exhibiting a true inventory, a fpecial 
oath hath bc>en ^fed to be taken, at the time of exhibiting 
<he inventoiy, of the truth thereof, and that either perfon- 
ally or by virtue of a commiflion. And fometimes before 
the granting, -or at lead before the iiltimg* of the probate 
or letters of adminiffaration (inllcad of an inventory of the 
goods of the deceafed upon the oath of the party), at the rcm 
^uell of fume perfon having intereft, the judge ilTueth a 
commtffion for the appraifement and true valuation of the 
goods, rights, and credits, and infpedion of the obligatioas, 
kafes, and other writings and papers whatfoever, concerning 
ihe perfonal eftate of ihut deceafed, at the boufe of the de. 
ceafed, or elfewbere, wherefoever his goods, rights, or cre- 
dits remain or be, on fuch day or days, with continuation 
and prorogation of the time and place^ as ihall be needful, 
Alfo in thefe cafes, there ufually iiTue^ a moniiion againit 
the other party in fpecial, and all others in genera), with 
whom any of the goods, rights, or credits of the deceafed 
femain and be, that they exhibit or (hew, or caufe to be ex- 
hibited or (hewn, really and with efFeft, to the appraileis, 
by virtue of the commifiion aforefaid, at the time and 

• I Oughton'f Ordo Judicio- ** Pag. i^. 
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place of the execution thereof, the aforcfaid goods, rights, 
and credits of the deceafed, and alfo the bonds, leafes, and 
other writings and papers concerning the perfonal eilate 
of the deceafed, remaining or being with them, or any of 
them; to the end that they may be appraifcd atid put in 
the inventory, on pajn of law and contempt.— Such com- 
miffion being duly executed, the inventory is brought in 
and exhibited, figned by the hands of t^e commiflioners or 
appraifers, or two of them at the leaft, without the oath of 
the party for the truth thereof. And alfo in fuch cafe, an 
inventory is often required upon the oath of the executor or 
adminidrator, of fuch goods of the deceafed as have been 
already difpofed of ^. 

After the inventory is exhibited, a creditor ftall not be 
admitted to obje6l thereto in the ecclefiaflical court ; for the 
ftatute * which requires the executors or adminifirators to 
make an inventory, only enjoins them to deliver it in upon 
oath into the keeping of the ordinary ; and the ordinary, by 
the fame ftatute, ;s requited tp receive the fame fo presented 
or tendered to be delivered. — The court of King's Bench 
being rnoved, to grant a prohibition to the ccclefiaftical court, 
on behalf of Mrs. Catcbfide an adminifiratrix ; (he having 
been cited itito an inferior ecclefiaflical court at the promo- 
tion of Ann Ovington, a creditor, to exhibit an inventory, 
which (he accordingly brought in, and the creditor objeffed 
to it, and obtained a decree. The adminifiratrix then appeal- 
ed to the fuperiorecclefiaftical court,which affirmed the decree. 
The fuggeftion on which the plea for a prohibition was built 
was, the want of jurifdiftion of thofe courts. The reply to 
which, on {hewing caiife, was, that it being after fentence, 
it w^s now too late for a prohibition, unlefs it fliould ap- 
pear that they had determined contrary to law. But lord 

« I Ought. 344. 5. * 21 Hen. VIII.c. 5. 

Mansfield 



roho dies without Will or Testament. 4t 

Mansfield and the court were of opinion, that from the face 
of the proceedings, it. appeared that the fpiritual court had 
no jurirdi£Uon» and therefore the rule for a prohibition was 
made abfolute \ 

The things that are to be put in the inventory, we may 
perceive by what has before been fald, concerning the par- 
ticulars the adminiArator is intereOed in, by virtue of his ad- 

miniftration ^ Debts owing to the deceafed, of which 

there is no writing or obligation, it is faid, «ought not to be 
put into the inventory before they be received ; becaufe be- 
fore that they are not found to be debts, at leaft fo much a$ 
that they may be handled or taken hold of; but afterward^ 
when fuch debts are received, they ought to be put into the 
inventory as goods newly accruing «. But unlefs they be 
bad debts, it feems bell to infert them : and even if they he 
bad debts, or defperate, yet they may be infened, fpecifying 
them as fuch. And if in the courfe of adminidration 
they fliall be recovered, then they Ihall be accounted for 
in like manner as the reft of the perfonaliy : and if they 
cannot be recovered, or fo much of them as cannot be re- 
covered, (hall not be accounted for as any part of liie g(>ods 
of the deceafed^— — Debts, which the deceafed owed to 
others, fays Lind wood, ought not to be put in the inventory; 
becaufe they are not the goods of the deceafed, but of other 
perfons. Yet they may be put in, if it ihall fccm expedient*, 
— If the inventory Ihould never be required, yet the perfon 
who applies for an adminiftrdtion, ihould obtain knowledge 
of the value of the deceafed's goods, chattels, and credits ; 
that he may be prepared to take the oath mentioned in the 
fourth feclion of the foregoing chapter. 

Bv the ftatutes of the 5 W. & M. c. 20. and 9 W. c. 
25. it is required that the inventory be written or ingroffcd 
on paper or parchment, having a double fixpenny ilamp ; 

• Catchfide and Ovigion, t Lind. 176. 

T. 6 Geo. III. I Burr. Rep. 1922. »» 4 Burn's Ecclef. Law, 24,1 
' * Pi.g. 2g— 37 i Liud. 176. ^ ' 

and 
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and by the ftatute of the 23 Geo. III. c. 28, there is an 
additional duty of ont fliilltng added thereto ; fo that now 
the inventory muft be written or engrolTed on paper or 
parchment, flamped with a two (hilling ftamp. — ^It may be 
made in the following form, with variations, according to 
the condition of the goods to be inventoried. 

A true aniptrft£f inventory of all the goods ^ chattels^ wares^ 
^nimcrckandizest as well rruyoeahle as not moxKoble^ of A. B. 
late of C. in the county of , in the dioceje 

of , yeoman^ deceafed, made by us whoje names 

are hereunto fubfcribed^ the day of in the year 

of our Lord 

£• s. d. 

His purfe and apparel, » 1500 

Horfes and furniture, ■ ■ ■ 20 o o 

Hornetl cattle, , 27 00 

Sheep 20 o o 

Swine, . — o 13 o 

Poultry, ■■ 034 

Plate, apd other houfebold goods, ' 1 8 00 

One Icafe of, &c. • 30 00 

Rent in arrear; — 35 o o 

Corn growing at the time of his death, — — 1200 

Hay and Corn, -■ — 10 o o 

Ploughs, and other implements of hufbandry, 6 10 o 

Debts, — = lob o o 

Total, 294 6 4 

Other debts fuppofcd to be defperate, 25 2 6 

Debts owing by the (Jeceafed, 2501. 

Appraifed by us the day and year abpve written, 

D. E. 

F. G. 
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SECTION THE FOURTH, 
OF GETTING IN THE EFFECTS AND WHAT SHALL 

BE ASSETS IN THE ADMINISTRATOR'S 

HANDS TO MAKE HIM CHARGEABLE. 

FOR collefting the goods and chattels of the deceafed^ 
the executor or admininrator has very large powers and 
interefts conferred on him by the law, being the reprefenta- 
tive c^ the deceafed. And an executor or adminifirator may » 
after the death of the deceafed, enter into the houfe where the 
deceafed lived, and where he died, and where the goods are, 
and take them away, and juilify it; but he miiil do it within 
convenient and reafonable time, as within thirty days after 
fais death, or thereabouts, and in a quiet and fair mariner 
when the door is open"^.— In the former part of this chapter 
we have feen, that adminiftrators arc put upon the fame foou 
ing> with regard to fults, as executors appointed by will, and 
ihat they (hall have aftions to demand and recover, as 
executors, the debts due to the inteftate. An admi- 
nifirator may have an aftion upon a judgment, flatute, 
recognizance, obligation, or other fpeciahy made to his in- 
teftate ; or upon any covenant or contract; and he (hall 
have an a£lion of trefpafs or trover for the goods of the in- 
teftate taken in his life ; and an aflion for a trefpafs with 
cattle in his dofe^ And towards the beginning of this 
chapter we have feen, that for the moft part the fame 
a6]:ions the deceafed might have had, the adminiftrator fliall 
havisalfo; and that in afiions arifing by breach of prom ife 
jjind the like, where the right defcends to the reprefen- 
tatives of the plaintiff, and ihofe of the defendant have 
alTets to anfwer the demand, though the fuits ihali abate by 
the death of the parties, yet they may be revived againft, or 
by the executors or adminiftrators, Likewife we have feen, 
that adminiftrators are empowered to diftrain for rent in 

^ Shep. Touch. 453, * Com. Dig. Adniiiiiftration (B. 13)- 

an ear. 
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arrear. Where any judgment after vcrdift fliall be had, 

by or in the name of any executor or adminiftrator ; in fuch 
cafe an adminiftrator of goods not adminiftered, may fue 
ibrth a writ of fcirt facias^ and lake execution upon fuch 
judgment "• 

In all aSions brought by executors or adminiflrators, upoa 
Contra£b, bonds, or other things made to the deceafed, or for 
goods taken away in his life, they fhall pay no cofts by any 
ftatute". Executors and adminiflrators, when fuing in the right 
of ihedeceafcd, (hall pay no cofts s for the ftatnte 23 Hen. VIII. 
c. 15. doth not give cofts to defendants, unlefs where the adton 
fuppofes the contrad to be made with, or the wrong to be 
done to, the plaintiff himfelf**. And when an executor muft 
declare as executor, he fhall pay no cofts : but if the caufe of 
adion arifes in the time of the executor, and is therefore a 
matter within bis knowledge, and for which he may declare 
in his own right, and need not declare as executor, he (hall be 
liable to pay cofts ^ — On a queftion* whether an executor 
(hould be permitted todifcontinue, without payment of cofts. 
For theplaintiff executor, it was urged that an executor (hould 
not pay cofts in any inftance excepting one, viz. where he had 
brought an a£lion as executor, which he might have brought in 
his own name : but the court were of opinion, that the giving 
an executor leave to difcontinue, was matter of difcretion in 
the court ; and they ought not to give him fuch leave, in any 
cafe where he hath knowingly brought his aftion wrong* un- 
lefs he will confent to pay cofts *^. On a judgment of non pro- 
Jcquitur \ for the executor's wilful delay he (hall pay cofts '. 

"' Stat, J 7 Car. II. c. 8. iht aftion is brought, having appeared, 

" New Abr. tit. Cofts. may fign a non pros at any time in the 

• Black. Com. 3 V,4co. vocation of fuch enfuiog term. Imp, 

p Str. 68i. K,B. Prafl. 414. And the plaintiff 

« Bur. Mansf. 1451. ior thus deferting his complaint, in 

' ^on^r^^ui/ur, ur, as it is ufually not puiTuing his a£li}n, (hall not 

termed, nou prof is where any pcrfou only pay colls, but 'u liable to be 

commencra an a£lion and does not de* amerced to the king, filack. Com. 

clare, either the term the writ is re- 3 V\ 296, 

turnable, or before the end of the enfu- * Bur. Man&f. 15^4* 
idgtcrm; the defendant againll whom 

Assets 
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Assets are real, or pcrronal ; where a man has lands in 
fee-fimple, and dies feifed thereof, the lands which come 
to his heir arc affets real ; and where he dies poffeffed of 
any perfonal eftate, the goods which come to the executors 
or adminiftratofs are affets perfonal. Affets are alfo divided 
into affets by defcent and affets in hand. ^Jets by defcent 
are where a perfon is bound in an obligation, and dies feifed 
of lands which defcend to the heir, and which lands fhall be 
affets, and the heir fliall be charged as far as the land to him 
defcended will extend*. AJfets in hand are where one dies 
indebted, and appoints executors, or dies inteftate, and the 
executor or adminiftrator hath fufficient in goods or chattels, 
or other profits, to pay the debts, or feme part thereof; this 
fliall be faid to be affets in his hands, and for fo mtich he 
Ihall be charged". There is alfo another divifion of affets, 
into legal and equitable affets : legal ajfett are fuch as arc liable 
bythecourfe of law; equitable affets are fuch as are only 
liable by the help of a court of equity \ As to real affets 
and affets by defcent, which more immediately concern the 
heir, more will be faid hereafter^. We fliall therefore pro- 
ceed to confider what are affets in the adminiftraior's hands 
to make him chargeable. 

Att thofe goods and chattels, aftions arid commodities, 
whic^ belonged to the deceafed in right of aftion or poffef- 
Con, as his own, and fo continued to the tithe of his death, 
and which after his death the executor or adminiftrator gets 
into his hands, as duly appertaining to him in right ot his 
executorfliip and adminiftration ; and ail fuch things as come 
to the executor or adminiftrator in lieu, or by reafon of that, 
and nothing elfe, (hall be faid to be affets in the hands of the 
executor or adminiftrator, to make him chargeable to a cre- 
ditor or legatee*. 

Assets in the hands of one of the executors ftiall be faid 
to be affets in the hands of all the executors ; and affets in any 
part of the world fliall be faid to be aflets in every part of the 

« Terms of the Law^ • * Pag. 93> 94- 

« Shep. Touch. 47*. »Shep. touch- 47a. 

»Scepag.59, 

world : 
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world: and therefore if (hatjpointbe in ilTue, and it appear 
that there are aflcts in the hands of any one of the executors, 
or in any county or place whatfoever* the jur)' muft. find- 
that there are aflets ^ And though a plantation be an inhe* 
litance, yet, being in a foreign country, itisa chattel tapajr 
debUy and a thing that is teilamentary *. Al^ goods and chat* 
tels, of what nature or kind foever, that are valuable, as 
oxen, kine, corn, &c. fliall be efteemed alTets. But foch 
things are not valuable, as a prefcntation to a 'church, and 
the like, (hall not be accounted aflets.*. 

All the goods and chattels that come to the executor or 
adminiflrator, in the right of their executorfliip or admi- 
niflration, and are by law. given to them by virtue thereof* 
in the right of the deceafed (as herein before particuJa- 
rifed *»), and which are in pofleffion, (hall be efteemed aflets 
in their. hands; and gopds pledged to the deceafed, and not 
redeemedj or the money wherewith thpy are redeemed, 
ihall be faid to be aflets in the hands of the executor or ad- 
miniftrator*. And all the goods and chattels in aftion or 
pofllbility at the time of the death of the deceafed, th^t are 
afterwards recovered, and of which the executor or admini- 
flrator hath obtained poffeflTion ; when they are fo recovered, 
are efteemed aflets in his hands. But they are never ac- 
counted aflets, until they are recovered and in pofleflion \ 
therefore if there be debts owing to the deceafed upon fta- 
tutes or obligations, or otherwife, thefe are never efteemed 
aifets in the hands of the executor or admin id rator, un- 
til they arc recovered. So likewife, though there be debt 
or damage, recovered by a judgment had by the deceafed, 
until execution be made this ihall not be efteemed aflets 
in the hands of the executor or adminiftrator. So if 
the executor bring an a^ion of trefpafs againft. ano- 
ther i/c bonis, ajportatis in vUa teflatoris, for goods car- 
ried away in the life of the teftator, and he have a judgment 

y Shep. Touch, 43* k pjg, ^g — 37. . 

« 2 Vent. 358. « Shep, Touch. 472. 

• Shep. Touch. •47a. 

for 
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for damages ; in this cafe, until he hath recovered by exe. 
cution, it (hall not be efteemed aflets in his hands. And if 
the judgment be erroneous, and the execution avoidable; in 
this cafe, although it be recovered and gotten in pofleflion, 
yet it (hall not be efleemed aflets. And therefore, if one fue 
another, and recover againft him as adminiftrator of J. S. 
and after ateftaraent made by J. S. is produced and proved, 
and thereby an executor is made ; in this cafe the money re* 
covered by the adniioifirator.fliall not be faid to be aflets in 
his hands as to any of the creditors ; becaufe the executor 
may recover it from him, or the debtor will have it again. 
And if the executor or adminiftratornever recover, or get the 
thing into his pofleffion, he Ihall never be charged, efpecially 
where be has done his bed to get it, and cannot. 

If one covenant to make a leafe for years to the deceafed, 
his executors or adminiilrators, and after his death the leafe 
IS made to the executor or adminiftrator accordingly; in this 
cafe, this leafe fliall be faid to be aflets in his hands, and he 
fiiall be chargeable for fo much to any creditor ^, And if an 
executor renew, he fhall account for the new leafe as well as 
Ihe old, for the benefit of the creditors '. And whatfoever 
the executor or adminiflra'or muft be forced to fue for by the 
name of executor or adminiftrator, being recovered, fhall be 
efleemed affets in his hands ^ And if an executor recovers 
(as executor) things in chancery by equity, -thefe things re« 
covered (hall^ be aSetsS. 

Although the thing be cxtinft, and gone as to the exe- 
cutor and adminiftrator hirafelf, yet it may have its being, 
and be accounted affets as to creditors and legatecfs. And 
therefore, if an executor or adminiftrator have a leafe for 
years of land, in the right of the deceafed, and afterwards he 
purchafes the fee-fimple of the land (whereby the. leafe is 
drowned), yet in this cafe the leafe fhall continue to bealfets 
8s to creditors and legatees \ And if an executor fur- 
renders a term of years which he had as executor to him in 
reverfion, it '\$ not extindl as to him, but fhall ftill remain 
ilfeis in the executor to fatisfy debts and legacies*. And if 
the debtee make the debtor his executor, or the dt*b?ec die 
iatefiate,iind.the adminiftration is committed to the debtor ; 

^ Shep. Touch. 473. « I Roll's Abr. 920, 

• 2 Cha. Ca, 208. . ^ Shep. Touch. 473, 

' Shcp. Touch. 47a. * I Co. Re jr. i-j, 

in 



4S fhe Disposal cfa Pbkson's E&tatb 

in there cafes the debt (ball be hid to cootioae, and (hall be 
cftecmed aflets for fo much as to other creditors ^ 

The goods and chattels of other mch m the hands of the 
executor or adminifiraton that were in the pofleflion of the 
deceafed* if he had no right to them, or if he had, and they 
do not belong to the executor* nvill not make the executor or 
adminiftrator chargeable ; for thefe ihali not be efteemed af- 
fets in his hands. And therefor?, if the goods of another man 
be amongft the goods of the deceafcd» and thefe come toge- 
ther into the hauvis of the executor or adminillrator ; thefe 
goods that are the goods of another (hali not be faid to be 
afTets in the hands of the executor or adminifirator* And 
if the executor receive a rent that belongs to the heir, this 
rent (hall not be faid to be alTets in his hands : and hence it 
isy that if the deceafed were outlawed at the time of his death, 
bis goods and chattels are not to be accounted ailets, for they 
are none of his ". 

A RELEASE of a Certain debt due to the teftator makes it 
aflets in the executor's hands; becaufe it {hall be intended he 
would not have made the releafe unlefs the money bad beea 
paid to him". And if an executor puts in fuit a bond of lool. 
for performance of covenants, and the parties fubmit to an 
award, and it is awarded that the obligor (hall pay 70L in full 
fatisfaflion, and that the executor (hall releafe, which is done 
accordingly; it feems, that the executor (hall be taken to 
have aflets to the value of the whole lool. for though by the 
award he was compelled to releafe, it was bis own a& to fub* 
mit to the arbitrament ^ 

If a man hath a leafe for years worth 26\. per annum at 
the rent of 5I. and he die ; in this cafe not the whole value 
of the land, but fo much as is above the rent, (hall be faid 
to be aflets in the hands of the executor or adminiftrator'. 
As where an executor has a leafe for years of the value of 



^ Siiep. Touch. 474, o ^ i^^on, 53, 

« Shep. Touch. 474. ? Shew. Touch. 474, 

« X Nclf. Abr. 262. ^ ^ 
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fiol. a yearj rendering rent of iol. a year ; it is aflets in his 
hands only for lol. over and above the rent*i.-^By the fta- 
ture of the 14 Geo. II. c. 20. before mentioned \ it h en- 
afted> that ellates pur auter vie^ in Cafe thei-e be no fpecial 
occupant' thereof, of which no devife (ball have been made 
according to the ftatute of the 29 Car. 1 1, c. g. or (o much 
thereof as dial I not have been fodevifedj ihall ^o and be ap- 
plied and diftributed in the fame ndanrier as the. perfooal 
eftate of the teftator or inteftate. And by thii ftatute of Car.- 
II. an eftate pur auter vie fhall be aifets in the hands of the 
heir, if he has it as fpecial occupant. 

If there is a mortgage for years (whatever be the ftifmber)^ 
this is aftets at law ; becaufe the whole intereft is not gone 
from the mortgagor, the reverfion in fee being left in hirn i 
but if it is a mortgage in fee, it is only aflets in equity, be* 
caufe the legal eftate is gone out of the mortgagor '. If thd 
heir of the mortgagee foreclofes the mortgagor, yet the land 
fliali go to the executoc, unlefs the heir pays him the mort- 
' gJige money, and then he may have the benefit of the 
mortgage '. When upon a mortgage, money is made pj^ya- 
ble to the heir or executor, in that cafe, before or at the day 
of payment, the mortgagor hath eledlion to pay it to ei- 
ther ; but after the day ot payment is part, and the mortgage 
forfeited by law, though equity doth give the mortgagor re- 
lief, fo as upon the payment o\ the money, he ihall have his 
land, yet equity will not revive theeleftion of the mortgagor 
to pay it to the heir or executor ; but then he iljall be forced 
to pay it to the executor; becaufe it came out of the perfoi^al 
eftate of the teftator, and thither it fliall return. But if in 
the mortgage neither heir nor executor is mentioned, theYi, 
after the death of the mortgagee, the law determines it to bd 
paid to the executor "*• 

The intereft which a mafter hath in a fervant is not aflets 
in the hands of an executor ; for a fervant whofe matter is 
dead, is legally difcbarged, and is not fervant either to the heir 
or executor *. But the intereft which one bath in an appren-« 

9 Cro« Eliz* 7124 eftate (hall go after the leflec*s deaths 

' Pag. 30, 4 Burn's Ecclef< Law. 60. 

• AJftecid occupant, is, where an * Jiid.a.y6i 

eftate for life is made to a xnan and his ** 2 Vern. 67. 

heirs i in fuch cafe the heir jhall have "* 2 Frcera. 20. Coi Lilt. 26S. h. 

the eftate, after the deceafe of his an- Note 1.13 edit* 

ceftor, as fpecial occupant, or as a pcrfon * Went. 55* 

particularly dofcribcd, to whom the 

E tice, 
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tice, is difierent from that in a fervant.of which wc'fliall fee 
more hereafter^. — ^Thc intercft in the liberty of a prifoner 
in execution for debt, is a chattel perfonaU and (hail go to 
the executors '. 

Having feen, in the former part of this fcftion, that the 
adminiftrator has very large powers conferred on him by the 
law/here we may obferve, that all ads done by him, as long 
as the adminidration continues in force, are good, and even 
though it be afterwards revoked or repealed. But there is a 
difference taken (6 Co. j8) when an adminillration is re- 
pealed upon a citation, or upon an appeal. If it is upon 2n 
appeal, which fufpends the adminiftration, all ads after fuck 
fufpenfion are void : if it is Repealed upon a citation, all the 
ads of the adminiflrator, till the repeal are good ; for by the 
citation the grant of the adminiftration is not fufpended; 
therefore, if the adminiftration be repealed, aH ads done by an 
adminiftrator, which a rightful adminiftrator might bavedone, 
(hall be allowed; fur in them he aded in the place of a 
rightful adminiftrator*. But if there is any frauds a creditor 
may have relief upon the ftatute of the 13 Elizc c. 5. ** — As it 
hath often been the cafe to the defrauding of creditors, that 
fuch pcrfons who were to have the adminiftration of the goods 
of others dying inteftate committe(J unto them, if they re- 
quired it, wou^ not accept the fanre, but fuffered or procured 
the adminiftration to be granted to fome ftranger of mean 
eftate, and not of kin to the inteftate; from whom tbera- 
felves, or others by their means, took deeds of gift, and au- 
thorities by letters of attorney, whereby they obtained the eftate 
of the inteftate into their hands, and yet (tood not fubjed to 
any debts by him owing; it is enafted by the ftatute of the 
43 Eliz. c. 8. That every perfon who fliall obtain any goods 
or deb's of any perfon dying inteftate, upon any fraud as is 
above mentioned, or without fuch valuable confiderations as 
ihaH amount to the value of the fame goods or debts, or there- 
abouts (except it be in fatisfadion of fome juft and principal 
debt of the value ot the fame goods or debts to him owing 
by the inteftate}, fliall be charged as executor of his own 
wrong, fo far as fuch goods :^nd debts will fatisfy. 

If a ftranger takes upon him to ad as executdr, without 
any juft authority (as by intermeddling with the goods of the 
deceafed, and many other tranfadions), he is called in law 

y Pag. 58. • • Corny ns, 150. 

' Ltw of Tcft. 341. * 6 Co. Rep. 19. 

executoi 
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executor of his own Wrong, dtjontorif and is liable to all the 
trouble of an exectitorfhip, without any of the prohts or ad- 
vantages : but merely doing a£ls 6i ileceffity or humanity^ as 
locking up the goods, or burying the corps of the decea(e:dy 
will not amount to fuch an intermeddling, ai will charge a 
man as executor of his own wrong. Such an ohe cannot 
bring an a£lion himlelf in right of the deceafed, but a3tons 
may be brought againfl him. H^ is chargeable with the 
debts of the deceafed fo far as afTets come to nis hands; aiid, 
as againft creditors in general, (hall be allowed all pay* 
ments made to any other creditor in the fame or a fuperior 
degree, himfelf only excepted. And though, as againft the 
rightful executor or adminiftrator, he cannot plead fuch pay- 
ment, yet it (hall be allowed him in mitigation of damages ; 
nnlefs, perhaps, on a deficiency of aflets, whereby the right- 
ful executor may be prevented from fatisfying his own debt*". 

As the executor of his own wrong is liable to the fuit of 

the rightful executor, creditors, or legatees; fo alfo, in cafe 
of his death, are his executofTs or adminiftrators liable, by the 
flatute of the 30 Car. II. c. 7. although in other cafes a per- 
fonal wrong dies with him that did it % 

SECTION THE FIFTH. 

THE ADMINISTRATOR'S OFFICE and DU- 
TY IN PAYING DEBTS. 

IN payment of debts the executor of adminiftrator muft ob- 
ferve the rules of priority ; othcrwife, on deficiency of 
aflets, if he pays thofe of lower degree fiifl, he muft anfwer 
thofe of a higher out of his own eftate ". And as to debts of 
^qual degree^ he may, as we have before fcen, retain what is 
due to himfelf ^ 

First, The executor or adminiftrator may pay all funeral 
charges, and the cxpence of taking the letters of adrainiftra- 
tion 3. But as to funeral charges it is faid, that in (Iridlnefs, 

« Black. Conii 2 V» 507. An exe- tor given after the bringiog the a<fllan, 

cutor de fon tort, cannot difcharge by the creditor. Curtis v. yernon^ 

himfelf from an a^ion brought by a Eaftcr, 30 Geo. III. 3 Durnf. Sc Ealh 

creditor, by delivering over tfhe. ef- Rep. 587, 

fo^s to the rightful executor after «* 4 Burn's Ecclef. Law, 191. 
the a&ion is brought. Nor can he re- • Black. Com. 2 V. 511. 
tain for his own debt of a higher na- ^ Pag. 27. 
turc by confcnt of the rightiul cxecu- « Black. Com. 2 V. 511. 
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no funeral expences are allowed againft a creditor* except for 
the coffin, ringing the bell, parfon, clerk, and bearer's fees; 
and not for pall or ornaments \ And in general it is faid, 
that no more than forty fliillings for funeral expences fliall be 
allowed againft creditors ^ 

Secondly, Debts due to the King on record or fpecialty, 
are to be paid ^ But this muft be underftood of fuch debts 
as are due to the King only by matter of record or fpecialty, 
and not of fums <5f money due to the King upon wood fales, 
or fales of his minerals, for which no obligation is given ; or 
for amercements in his courts baron or courts of his honours, 
which be not courts of record \ or for fines of copyhold 
eflates there ; or of forfeitures to the crown of debts by con- 
tract due to any fubjed by outlawry or attainder, until office 
thereupon found'. 

Thirdly, Such debts are to be paid, as are by partictilar 
ftatutes to be preferred to all others; as by ftatute 30 Car. II. 
c. 3. are the forfeitures for not burying in woollen ; and by 
ftatute 17 Geo. II. c. 38. is the money due from overfeers 
on poors rates ; and by ftatute 9 Ann. c. 10. the money due 
for letters at the poft-office". As to the forfeitures for not 
burying in woollen, thefe by the ftatute 30 Car. IL c. 3 fe£k. 4. | 
fhall be paid out of the efiate of the perfon deceafed, before { 
any ftatute, judgment, debt, legacy,, or other duty whatfoe- , 
ver. And as to money due from overfeers, by the ftatute of | 
17 Geo. II. c. 38. feft. 3. if any ov^rfeer of the poor (hall | 
die, his executors or adminiftrators fliall, within lorty days | 
after his deceafe, pay out of the afiei sail money remaining 
due, which he received by virtue of his oiEce, before any of 1 
his other debts are paid,- And as to money due for letters to , 
the poft-office, by the ftatute 9 Ann. c. 10. fe£l. 30. this | 
ihall be preferable in payment before any debt due to any 1 
private perfon. I 

Fourthly, Debts of record are to be paid, as judg. | 
ments (docketted according to the ftatutes 4 & 5 W. & M. 
c. 20.), ftatutes, and recognizances. — A debt of record is a 
fum of money which appears to be due by the evidence of 
a court of record , as, when any fpccific fum is adjudged 
to be due from the defendant to the plaintiff*, .on an aflion 
or fuit at law. This is a contrail of the higheft nature, 
being eftabliflied by the fentence of a court ot judicature. 

*» I Salk. 196. I «NcwAbr.432. Com. Dig. Ail« 

■ 3 Atk. 249. Biimftration (C). 

^ Black. Com, z V. 511. « Black. Com.' 2 V. 511. 
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I|Lecognizances alfo arc a fum of money recognized or ac- 
knowledged to be due to the crown or a fiibjeft, in the pre- 
fence of feme court or magt (Irate, with a condition that fuch 
acknowledgment (hall be void upon the appearance of the 
party, his good behaviour, or the like: and thefe, together 
with the ftatutes merchant and flaple, &c. if forfeited by non- 
performance of the condition, are alfo ranked among the laft 
principal clafs of debts, viz, debts of record ; fince the contraA 
on which they are founded is witnefled by the higheft kind 

of evidence, viz. by matter of record". As to judgments, 

they are not only thofe had againft the deceafed in his life- 
time, but alfo debts upon judgments (although by mere con* 
feflion, and wiifiout defence), had againft the executors or 
adniiniflrators for the debts of the deceafed **. And of two 
judgments, he who firft fucs execution muft be preferred; 
but before, it is at the eleflion of the executor or adminiflra- 
tor to pay which he pleafesfirft^. It is not neceflary, that the 
judgment be limitted to the courts at Weftminfter; but if it 
be obtained in any court of record, which hath power to hold 
plea by charter or prefcription of debt above 40s. it is fufficl- 
ent. For though upon fuch a judgment execution cannot 
there be had, but of fuch goods as. are within the jurifdiflion 
of that court ; yet, if the record be removed into chancery by a 
certiorari and there by mittimus into one of the benches, then 
execution-may be had upon any goods in any county of Eng- 
land **. But a judgment not docketted, according to the fta- 
tutes 4 & 5 W. & M. c. 20. Ihall not affeft any lands as to 
purchafers or mortgagees ; or have any preference againft 
heirs, executors or adminiftraiors, in the adminiftrationof the 
eftate§ of their anceftors, teftarors, or inteftates. Which fta- 
tutes, in order to render more eafy the finding of fqch judg- 
ment entered, direft in what manner alphabetical lifts Ihall be 
made of judgments by confeffion, nonjum informatusy or nihil 
dicit, in any of the courts of record at Weftminfter; to the 
refpeftive offices of which any perfon may refort and fearch, 
on paying 4d. for every term's fearch. 

» Black. Com. 2 V. 465, 5;!, > Treat, of Eq. 112, 

« J-»wof £»cc. 39, 1 Swinb. 456. 
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It was decreed in the exchequer, that creditors by judgr 
tnent at law, and creditors by decree in equity, fliall he paid 
equally without any preference ^ And it is now become the 
cftabliflied doftrine, that a decree of the court of chancery is 
equal to a judgment in a court of law ; and where an execu- 
trix, whofe teftator was greatly indebted to divers perfbns, 
in debts of different natures, being fued in chancery by fbme 
of them, appeared and anfwered immediately, admitting their 
dtiuands (fome of the plaintiffs being her own daughters); 
other of the creditors fued the executrix at law, where the 
decree not being pleadable, they obtained judgments; yet the 
decree of the court of chancery, being for a juft debt, and 
having real priority in point of time, not by fiSion and re- 
lation to the firft day of term, was preferred in the order of 
payment to the judgments, and the executrix protefted and 
indemnified in paying a due obedience to fych decree, and all 
proceedings againfl her at law flayed by injui.ft.on. This 
being firfl decreed by the mafler of the rolls, was affirmed by 
lord Talbot, and his lordfhip's decree was affirmed in parlia-f 
ment '. — ^As to ftatutes, and recognizances, before men- 
tioned, thefe ftanding in equal degree, it is at the adminiflra- 
tor's eledlion, to give precedency to which he pleafes '. But 
thofe which are forfeited (hall be preferred before thofe which 
a|-e for the pprformance of covenants not broken ". And nei- 
ther between one flatute and another, doth the time of anti^ 
quity give any advantage as touching the goods qf thp conur 
for, but he who firfl feifeth them by execution is pjeferyed; 
apd before fuing of execution, the executof mav give prece- 
dency to either"*. 

Mortgages may alfo be reckoned among this laft men- 
tioned clafs of debts ; for where a man mortgages land, and 
covenant^ to pay the money, and dies, the perfonal eftate of 
.fhe inorg^gor (hall, in favour of the heir, be applied to ex- 
onerate the mortgage *. And though there be no covenant 
in the deed for the payment pf the mortgage money, yet the 
perfunal eflate fhall be liable in the hands of the executor y. 
A mortgage is a charge upon the perfonal eflate, as well as 
upon the lands mortgaged ; and the perfonal eftate is primarily 
liable : for ^ mortgage is a general debt, and the land is only 

"• Bunb, 48. ' « Swinb.457.. 

» In May 1737. 3 P, Will. 402. ^ Ibid. 

Car. Talb. 217. » 2 Salk.449. 

• jNewAbr. 434. ^ IhH* i Vcrri. 436. 
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as feciirity '. It was decreed at the rolls, that mortgages were 
to be paid before judgments and recognizances: but upon 
an appeal to the houfe of lords, it was adjudged, that mort- 
gages are not to be preferred to other real incumbrances ; 
but that mortgages, flatutes, and recognizances, (hall take 
place according to their priority, and as they {land in order 
of tiine *• 

Fifthly, Debts by fpecialiy or fpecial contra£l are to be. 
paid. When a fiim of money becomes, or is acknowledged 
to be due, by deed or fpecial inftrument under feal; fuch as 
by deed of covenant, by deed of fale, by Icafe referving 
rent, or by bond or obligation ; it is confidered a debt by 
fpecialty ; and fuch debts are looked upon as the next clafs 
after thofe of record, being confirmed by fpecial evidence 
under feal **. And rent arrear, and unpaid by the inteftate, 
, is equal to a debt by fpecialty ; for this favouring of the re- 
alty, the adminiftrator can no more wage his law * againft 
fuch a debt, than he can to a debt by fpecjaUy'*. Where an 
a&ioQ of debt was brought again ft an executor, for rent 
referved on a parol leafe, after the leafe was determined, and 
the executor pleaded that the teflator entered into an obliga- 
tion, and that he had not alfeis above ^Ir which were not 
fufficient to difcharge this obligation ; on demurrer it was re- 
folved, that this rent, though referved on a parol leafe, was 
yet equal to an obligation, and that it /lill repiained in jbe 
realty^ though the term was detern;)ined% 

*^i Atk^ 487-~For where the per- sis the defendant is only allowed to' 

fonal eftate may not be liable to pay wage his law in an action of debt ; at 

the mortgage money, Sec Mortgage prclent^ one ihall hardly hear of an 

in the index. aftion of debt brought upon a finople 

* Earl of Sriftoff and Hungerford. contra^, that being fupplied by ^n 

T. 1705. 2 Vcrn. 524. a<f^ion of trefpafs on the cafe, for the 

*• Black. Com. 2 V. 461;;, 51 1. breach of a promife or aflijmpllt ; and 

' To wage law is, where the dc- this being an aftion of trclpafs, no 
fehdant fwcars that he does not owe ' law can be waged therein. So that 

the piaiiuifFany thing. This was more wager of law is now quite out of 

common formerly than it is now. It uic, being- avQulcd by the mode of 

is now only in actions of debt upon bringing the acHon, but fti!l it is not 

jimplc contra(ft, or for amercement, out of force. And therefore, wUpn- a 

m actions of detinue, and of account, new llatute inilifts a penalty, :}nd 

where the debt mny have been paid, gives an aiftion of debt for rccover- 

ihc gootls rcftorcd, and the accom^c ing it, it is ufual to adil, in which 

balanced without any evidence of ei- no wager of law Ihall be allowed, 

ther, that the di-fendant is admitted Black, Coin% 3 V. 341. 347, 

59 w^ge his law ; and pot where there ** 2 New Abr. 434. 

is any fpecialty by bpml or iit:ci\. And • Hid, 
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As to a bond, any volunujy bond is good agfimft ^a €X0- 
^utor or adminifh^tor^ unlefs fome creditor be thereby de- 
prived of his debt : but if the bond be merely voluntary, a 
real debt (though by fimple contrafit only) Oi^ll have the prcr 
fcrcnce. But if there be oo debt at all, then a bo!id, Ijovir- 
<vcr voluntary, muft be paid by the executor ^ And although 
the executors are not named in ^n obligation, yet the law will 
f harge them, for that they reprefent the eftate of the tcftator. 
And the law is the fame of adminiftrators. 8"^ tbe heir fljall 
not at any tim.e be charged without exprefs mention of the heir?. 
Beforjs we proceed to confider the laii fpecies of debts, 
viz, debts by fimple contrafl, tve may here make (pme ob- 
feryatioi)s on vbat has been faid concerning debt$ of record^ 
and debts by fpecialty, and fpecial contrad^. As to debts pf 
record, we may obferve, that thp executor ought lo take no- 
tice oi thefe at his piepl ^ Qut as to delfts due by bond, or 
pther rpeciahles, although the la^ requires that dpbts ihajl 
be paid according to tl^eir fupepority, as herein fet forth ; yet 
an e;cecutor inay jpay ^ debt op a fimple cpntraft before a fpe- 
cialty, if he hath no notice of fuch fpecjalty ; for otherwife it 
might he in the power of the obligee to ruin the executor 
by keeping his bond in his pocket, untjl the executor fhalj 
have paid aw^ all the affpts, in difcharging finiple contraft 
(debts *. Refpeftingobligritions, if there be divers of thelike 
kind, it feemeih to be in the power of the executor to dif- 
fcharge which pblig^tion, and to g^ufy wbfch of tjie credir 
tors, he thinks fit (iq like manner as was before faid refr 
peSing debts of repord^J : which being done, the other credit 
tors are wiih >ut remedy, if there be no afTets ; uqipft th.e day 
pf payment in the one obligation is expired, and the day of pay- 
ment in the o^her obligation is not yet come \ in which cafe^ 
the former obligation iss to be firft fatisfied ; or unlefs thpre 
be fuit commenced for fome obligation^ for thei^ it is npt in 
^he powjsr of il^e executor to difcbarge apother obligation for 
which no aSion is brought, in prejudice pf the former fuit, 
put an executor may confefs judgment on one obligation, an(| 

' I P.WUl. 222* Comyns, 255. ' t NcwAbr 435, 

9 ^ New Abr.435. ... 
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plead that judgment to an a£lion brought on another obliga* 
tion. And if there be two obligations, and the two feveral - 
creditors bring Teveral anions againd the executor, he that 
firft obtains jiK]gment muft be (irft fatis&ed ^ 

Debts upon judgment5, recognizances, ttiortgages, bonds, 
and other like fpecialttes, (hall carry intereft : To interefthath 
^Ifo been allowed upon demands due by covenant, although 
U was obje6led that they were not liquidated,, and only found 
m d4in3ges**.— Intereft of an annuity being decreed by the 
lord chancellor from the very day it became due, Mr. Peerc 
Williams adds a query as to this, and fays, it feems the ar- 
rears (hould carry intereft only from the nrft day of payment 
next aftei the arrears of the annuity became due; if payable 
half-yearly, then from the next half- year day ; if quarterly, 
tfien from the next quarter-day ; and fo has been the coinmon 

rule in thefe cafc;*^. Where a man prays fatisfaftion for 

ja fimple contratt debt, merely out of perfonal affeu?, a court 
of equity will of courfe direft the debt to be paid with intereft, 
^obe cpmputed from one year after the teftator's death ^« 

DE3TS by fimple contrafl, which are the laft fpecies of* 
4ebts to be paid^ are fuch where the contrail upon the obli- 
gation arifes^ is neither afcertained by matter of record, nor. 
yet by deed or fpeciai indrument, but by mere oral evidence, 
the moQ fimple of any ; or by notes unfealed, which are 
capable pf more eafy proof, and therefore are only better 
than a verbal promife \ and this laft fpecies of debts may be: 
branched out into a variety of obligations through the nu- 
merous cpntraSs for money, which are not only expreffed 
by the parties, but are virtually implied in law p. Debts by 
fimple contrad, though poftponed to all others, an executor, 
pr adminijlratorf is bound to pay as far as he hath aiTets'^, Yet 
if no fuit is commenced 9gainft him, he may pay one creditor 
in equal degree his whole debt, though he has nothing left 
for the reft : for without a fujt commenced, the executor has 
XK> legal notice of the debt^ And no a£lion fliall be brought 
whereby to charge an executor or 9dmioi(lrator, upon any 
fpeciai promife, to anfwer damages out of bis own efiate; 
pnlefs the agreement upon wljich fuch aflion fliall be brought, 
or fome memorandum or note ^hereof ftiall be in writing, 

' 2 New Abr.434. Swinb. 457, 45s, pn debt* ur)4«r Tnterefl, in the Index. 

« i4V»n. AUr. tit, Intereft. p Black, Com. a V. 466, 511. 

W I P.Will. 54 J. q 2 New Abr.434. 

f ^ariiar/]f 229. See more of intere^ ' EUck. Com. 2 V. 519. 
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and figned by the party to be charged therewith, or fome other 
pcrfon thereunto by him lawfully authorized '. 

As to the imereil a man hath in an apprentice : it was held 
by Holt, chief juftice, that by the culiom of London, the 
executor of the matter (hould put the apprentice to another 
mafter of the fame trade ; and that in other places it would 
be very hard 'to conArue the death of the mailer to be a dif- 
charge of the covenants ; though he admitted that the cove- 
nant for inftruftion had betn conftdered as cancelled, but 
that he ilill continued an apprentice with the executor as to 
mainienancc K And where a mafter received with an ap- 
prentice 250I. and died within two years, the apprentice 
during that time having been employed only in inferior affairs : 
it was decreed, after debts on fpecialties were paid, that the 
executors fhoiild repay 250I. as a debt due on fimple contraft, 
deducting after the rate of 2o\. a year for the maintenance 
of the apprentice, during the time he lived with his matter*. 
-^In an aftion of debt on bond, conditioned for Matthias 
Anderfon's performance of the covenants in an indenture of 
apprenlicefliip, whereby he was bound to the plaintiff's tef- 
tator, who was a mariner : the defendant pleaded that An- 
deffcJn ferved faithfully to'the deathoftheteftator : the plain- 
tiff replied, that fince the death of the teftator, Anderfon 
hud ablcntcd from her fervice : to which there was a demur- 
rer. And after argument at bar, the chief juftice delivered 
the .refolution of the court, viz* That they were all of opi- 
nion, the defendant fhould have judgment ; and the execu- 
trix could maintain no fuch aftion. The binding was to 
the man, to learn his art, and ferve him, without any men- 
tion of executors. And as the words are confined, fo is the 
the nature of the contradl; for it is fiduciary, and the lad is 
hound fiom a perfonal knowledge of the integrity and ability 
of the mafter *'•-; ; — In a late cafe wherein it being con- 
tended, that the contraft between a mafter and his apprentice 
is merely perfonal and dies with the mafter; it was faid by 
lord Mansfield, that though an apprentice is not ftriftly 
aflignable, nor transmiftible, yet, if he continue, with the 
confentof all parties and his own, it is a continuation of the 
apprenticeftiip ''. 

» • Stat, 29 Car, II, c. 3. fcft, 4, "UTiere the mafter becomes bankrupt 

• I Salk. 66, CO mmifEoners recommended it to ihc 

^ Soam againft Bowden and Eylcs, creditor* to allow the apprentice 

in Chancery, M. 30, Geo. II, Ch. a grofs Tun* out of the cfl ate for the 

Ca. Finch, 396, purpofc of binding him to another 

- Baxter aga?nfi "Burfield, T. 12. mafter, which is confidci-ed 39 an 

Geo. IT. Str. 1115. indulgence, and not a right. Traw 

. * The King againjl the inhabitants der's and Conveyancer's Guide and 

of Stockland, Kinj^'s-Bench. H. 19. Guard, Chap. VI. 

Geo III. Doug. Rep. 70. 2 Edit. — 
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In refpeft to legal and equitable aflets*; if a man pofleffed 
of a term for years, mortgages it, and dies, leaving debts, 
fome by bond, and feme by fimple contrail, the equity of re. 
demption is equitable aflets, and ihall be liable to all the debts 
equally y.— — A leafe for years, or a bond, or grant for an an- 
annuity taken in a truftee's name, being perfonal aflets, (hall 
be applied in courfe of adminiflration ' ; that is, as has been 
Ihewn. The diftinftion feems to be' this ; where there are 
legal affets, that is, aflets which are liable at law without the 
help of equity, there the executor may apply them, according 
to the courfe of law, which allows and requires a preference 
to be made as hath been mentioned ; but where there are 
only equitable aflets, that is, aflets which are not liable, with- 
out the help of a court of equity, in fuch cafe, the court will 
dire6t the application thereot, according to that courfe which 
feems moft equitable and juft, that is to pay every creditor 
his (hare in proportion *. So where the altets are partly le« 
gal, and partly equitable, although equity cannot take away 
the legal preference on legal aflets ; yet where one creditor 
has been partly paid out of fuch legal aflets, when fatisfac 
tion comes to be made out of equitable aflets, the court will 
poftponc him till there is an equality, in fatisfaflion to all the 
other creditors out of the equitable aflets, proportionable 
to fo much as the legal creditor has been faiisfied out of the 
legal aflets ^ Of which further mention will be made in treat- 
ing on aflets in a fubfequent part of our work. 

And now we Ihall return to the fubjeft of paying debts 
with legal aflets in fuch manner as the law requires. If one 
that hath a debt due to him from the deceafed upon a. fimple 
contraS or the like, fue the executor or adminiltrator for it, 
^nd there be debts due to others upon bonds and fpccialties, 
unfatisfied ; in this cafe, the executor or adminiftrator may not 

T 3 p. will- 341. not be charged with the value of the 

■ 2 Vcrn. 764. 3 P. Will. 342. land» before falc). Yet (omc of the 

• 4 Born'i Ecclcf. Law, 297. To old cafes, confidenng the <levifee,&c. 

determine the ditFrrence between legal in the double chara£icr of truftce and 

and^«iVfl^/<r aifets where land haih been executor, preferred the fornier, and 

deviled for payment of debts, a diflinc- confcqviently made the affct* equitable ; 

tion hath been made whete the fame andtlic modern cafes incline ilrongly 

perfousthat were trull'jcs to fell ihe to this confttuftion; yet it feems that 

land were executors, and where they where an eftate defcends to the heir 

were not. The generality of the old charged with the payment of dcbtc, 

cafes determine that monry ariiing by it will be legal aflfcts. 2 P. Will, 416. 

fale of land dcvifed to, or fubjc6l to the Note 2. 4 Edit- 
. power of executors, to fell for payment •» 4 BurnS Ecclcf. Law, 297. 
of dcbtsand legacies, (hould be legal ^f-. 
fttsin their bands} although they could 

pay 
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pay this debt, nor may he fuflcr the plaintiff to recover in his 
action ; for if he' doth, and he hath not affets befides to fatisfy 
the debts due upon bonds and fpeciakics, he muft (atisfy fo 
much out of his own eftate, as he hath fo paid, or fuffered to 
be recovered from him ; for in the cafe of an adion brought, 
he is to plead and to fet forth thefe debts upon fpecialties, and 
to fay that he hath no more than what is fuflBcient to fatisfy 
them ; and thereby he (hall bar the plaintiff in his a&ion. In 
like manner it is, if one that hath a debt due to him from the 
deceafed upon an obligation, fue the executor or adminillra- 
tor thereupon, and there be debts due to others upon judgments, 
' ilatutes, or recognizances, and the executor or adminiftrator 
fuffer the plaintiff to recover th© debt due upon the obligation, 
for want of pleading the judgments, &c. in this cafe he muft 
pay fo much out of his own eftate, towards the fatisfadion of 
the faid debts due upon judgments, &c. as he hath paid of 
the debt due upon the obligation. But here it muft be ob- 
ferved, that no judgment or ftatutc that is difcharged, or is 
left and fuffered to lie by agrecnncnt to bar others of their 
debts, (hall be any bar to others that fuc for their due debts 
upon obligations, &c. ; and therefore if any executor or ad- 
miniftrator fliall plead fuch judgments, &c. in bar of any 
other debt fued for by any other creditor, the creditor may, 
by fpecial pleading, fet forth thi$ matter of covin, and avoid 
the plea and bar of the executor or adminiftrator ^. 

In an aftion of debt againft an executor, if the defendant 
plead fully adminiftered, and any affcts be found in his hands, 
although there be not to the value of the debt; yet the plain- 
tiff fha)! have judgment for his whole debt of the good^ of the 
tcflator ^ But if it be found, that he had nothing in his hands ; 
the judgment (hall be, that the plaintiff fliall take nothing by 
the writ, and (hall not have judgment of the debt ; for he hath 
waved this advantage by taking of the iffue, and judgment is 

to be given upon the verdift'. ^Where a teftator is much 

indebted, and the executor is defirous to be rid of the affets, 
his fafeft way is, to file a bill in chancery againft the creditors, 
to the end they may, if they think fit, content each other's 
debts, and difpute who ought to be preferred in payment ^ 

« Sbcp, Touch. 457 * ^^^' 

* X Roll's Abr, 929, ' z Vcm. 37. 
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SECTION THE SIXTH. 

OF ACCOUNTING before the ORDINARY. 

BY the ftatute of the 22 k 23 Car. IL c- 10. the ordinaries 
ihall and may proceed and call adminiltrators to account, 
for and touching the goods of any perfon dying intedate, 
and upon hearing and due coniideration thereof, order and 
make juft and equal diftribution of what remains clear 
(after all debts, funerals, and juft expences, of every fort, 
are allowed and^ dedu£led) ; and the fame diftributions de- 
cree and fettle, and compel fuch adminiftrators to obferve 
and pay the fame, by the ducj courfe of his majefty's eccleft- 
aftical laws : faving to every one, fuppofing hirafelf or them- 
felves aggrieved, their right of appeal, as has been always in 
fuch cafes ufed. But by the ftatute of the 1 Jac. IL c. 17. 
fefl;. 6, it is provided, as was before mentioned «, that no ad- 
miniftrator fliall be cited according to the faid aft of the 
22 & 23 Car. II. c. 10. to render an account of the per- 
fonal eftate of his intcftate (otherwife than by an inventory 
or inventories thereof), unlefs it be at the inftance or profe- 
cution of fome perfon in behalf of a minor, or having a de- 
mand out of fuch perfonal eftate as a creditor or next of kin, 
nor be compellable to account before any of the ordinaries or 
judges, by the faid aft impowered and appointed to take the 
fame, otherwife than is aforefaid ; any thing in the faid ad): 

to the contrary notwithftanding. The account muft be 

pafled before the fame judge, or his furrogate or fupceflbr, 
that grants the adminiftration. 

If any perfon having intereft (hall call the admlniftrator 
to exhibit a true, full, and perfeft inventory of the goods of 
the deccafe which have come to his hands, and to give an ac- 
count of his adminiftration thereof ; he who is called in fuch 
cafe, is bound perfonally to exhibit fuch inventory and ac- 
count, and (if the adverfe party demand it) to take a corporal 
oath of. the truth thereof^. And as proofs made upon the ac- 
count, at the inftance of fome one or more perfons having 

( page 1$* ^ Ottghtoa's Ordo Jud, 345. 
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iliterefty do not bind others who are not parties to the fu it; 
therefore to prevent multiplicity of aftiens, it behoves the 
adminiftrator, when he is cited by any one of the parties to 
render an account, to cite the next of kindred iu fpecial, &nd 
all others in general, having or pretending to have intereil in 
the goods of the deceafed to be prefent, if they think fit, at 
the rendering and pafling the account. And then upon their 
appearance, or contempt in not appearing, the judge will 
proceed to give fentcnce ; and the account thus deterniined 
will be final \ 

An executor or adminiftrator (hall be allowed all reafon- 
able expences, as well in law-fuits, as for other honefl pur- 
pofes : And this reafonablenefs of expences to be Aich, as 
that he may receive thereby neither profit nor lofs K And 
therefore he Oiall be allowed his expences in fecular courts, 
over and above fuch cofts as were allowed there ^ 

In an ^Stion of debt upon a bond entered into by an ad- 
miniftrator to the ordinary, upon taking letters of adminiftra- 
tion, the queftion was, Whether an adminiftrator, by virtue 
of this obligation, was bound to go, and give in his account 
in the fpiritual court without being cited ? And by Holt, 
chief juftice, who delivered the opinion of the court, !• It 
appears by the ftatute of Edward III. that an executor was 
compellable to account before the ordinary, and fo was an 
adminiftrator : but that the ordinary was to take the ac- 
count as given in, and could not oblige them to prove the 
items of it, nor fwear to the truth of them. So it was if a 
creditor fued in the ecclefiaflical court ; for Ytt had a proper 
remedy at common law. But if a legatee had fued for an 
account in the ecclefiafUcal court, the defendant before the 
ftatute was compellable to prove the whole account ; for the 
legatee had no other remedy, and the ecclefiaflical court, 
which had a jurifdi£lion of legacies, could not otherwife do 
right : yet in fuch a cafe, if the executor would pay him, he 
could not fue further, for he had right done him, and the exe- 
cutor was not liable, but of neceflity that right might be 

» Oughton, 354. ' k rioyei's Proaor's Praft. 37* 

^ Lind.178. 

done. 
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done. 2. A perfon entitled to diflribution on the 7.2 Car. 
II. is in confequence entitled to fue for an account as a Ic- 
gatee was; for the next of kin is a legatee by the ftatute, and 
as a ftatute legatee, fhall have the fame remedy as the other 
legatee might oefore the ftatute. The condition of an ad- 
mmiftration bond was, to account when required; there- 
fore he was not to account before he was legally cited, which 
could not be ex officio'^; and therefore the ftatute of Jac. II. 
whereby the ordinary is prohibited from citing him in ex 
officio^ had really no effeft at ^all, fpr the law was fo before : 
but fince the ftatute of Car. II. the condition of adminiftra- 
tion bonds being, that he account at a day certain, he muft 
account accordingly at his peril, and that without citation 
or fuit ; and this account muft be in court ; and if he comes 
at the day, aiid no court is held, he fliall be excufed : for he 
may plead he vi^s there ready, and no court held. But then 
this account iS not examinable, unlefs a party interefted comes 
in and controverts it". 

It is faid the ordinary hath but a lame jurifdiftion, and 
there being no negative words in the ftatute of Car. II. a bill 
for diftribution properly lies in chancery**. And where the 
furplus of the perlonal ellate for want of diftribution by a 
will is diftributable, there can be no fuit for it in the fpiritgal 

court P. Where a man died inteftate, and his widow 

took out letters of adminiftration to him ; the intcftate's bro- 
ther cited the widow into the fpiritual court, to make diftri- 
bution of her deceafed hufljand's eftate. The widow there 
fuggefts, that the brother had goods of the inteftate in his 
hands to the value of 200I. And upon this the fpiritual 
court orders him to bring the 200I. into court, to the end it 
may be diftributed. And for not bringing it in, they excom- 
municate him. Upon which he moves in the King's Bench 
for a prohibition; and it was granted as to the whole pro- 
cefs that compelled him to bring in the 200I. For by the 
court, the fpiritual court hath power to make diftribution of 
the* eftate, when it comes in, but not to fetch it in ; becaufe 
that is to hold plea of debt; but the fpiritual court might rc- 
fufe, in this cafe, to proceed to diftribution, until the brother 
had brought in the 200I. but they cannot excommunicate hira 
for not bringing it in '^. 

"» Explained in page xa« ' 5 Mod. 247. Str. 865. 

• aSalL.315. 1 Gierke and Clcrkc, T. 10, W.L. 

• 2 Vcrn.362. Rj^m. 5S5. 
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CHAP. III. 
Of Diftribution. 

SECTION THE FIRST. 

WHAT THE ADMINISTRATOR is to observe 

BEFORE HE MAKES DISTRIBUTION. 

BY the ftatute of 22 & 23 Car. II. c. 10. whereby we have 
feen that ordinaries may call admlniftrBtors to account, 
and order and compel them to make diftribution ' ; it is en- 
aded, to the end that a due regard be had to creditors, that 
no fuch diftribution of the goods of any perfon dying in- 
teftate be made, till after one year be fully expired after the 
inteftate's death ; and that fuch, and every one, to whom 
any diftribution and fliare fliall be allotted, ftiall give bond 
with fufficient fureties in the ecclefiaftical courts, that if any 
debtor debts truly owing by the inteftate fliall be afterwards 
fuedforand recovered, orotherwife duly made to appear; 
that then, and in every fuch cafe, he or flie (hall refpedlively 
xefimd and pay back to the adminillrator, his or her rateable 
part of that debt or debts, and of the cofts of fuit and charges 
of the adminiftrator, by reafon of fuch debt, out of the part 
andftiare fo as aforefaid allotted to him or her. 

By the ftatute of the ao Geo. III. c. 28. it is ena£led, 
ihat after the firft of June 1780, there {hall be charged on 
every fkin or piece of vellum or parchment, or flieet or piece 
of paper, upon which fliall be engrofTed, written, or printed, 
aay receipt or other difcharge, for any legacy left by any will 
or other teftamentary inftrument, or for any fiiare or part of 
a perfonal eftate divided by force of the ftatute of diftribution, 
or the cuftom of any province or place, the amount where- 
of fliall not exceed the value of 20I. a ftamp duty of 2 s. 6d« 
And where the amount thereof fliall be of the value of 20!. 

' Pag. 6x. 

and 
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und not amounting to looL a ftamp duty, of 5s. And where 
the amount fhall be of the value of lool. and upwards, a 
ftamp duty of 20s. And that this aA fhall not extend to the 
wills of failors, or foldiers, flain, or dying in his Majcfty's 
fcrvice. 

By ftatute 23 Geo. HI. c. 58. an additional duty is added 
to the above ; and by this aA the receipt which was to be on 
a 2s. 6d. ftamp, muft be on a 5s. ftamp* Where it was to 
be on a 5s. ftamp, on a los. And where on a 20s. ftamp^ 
a 40s» And if the legacy or perfonal eftate amount to 
200I. an additional duty of 20s. is added ; and the like addi- 
tional duty upon every further fum of lool. And by fbtute 
^9 Geo. III. c. 51, where the legacy or perfopal eftate 
amount to 4001. an additional duty of 20s. is added ; and for 
every further fum of lool a like additional duty of 20s. So 
by thofc latter afts, if the legacy or perfonal eftate amount 
to 40ol. the duty required is 61. and 2I. additi6nal duty for 
every further lool. But hereby it is provided, that nothing 
herein contained fhall extend to charge with the additional 
duties any legacy left by will, or any perfonal eftate, to be 
divided amongft the tvife^ children, or grandchildren of the 
perfon making fuch will, or, that fhall be divided amongfl 
them by force of the ftatute of diftributions, or the cuftpm of 
any province or place. So that thofe are only liable to the 
duties impofed by the former aft. 

In Green v. Croft, Eafter, 32 Geo. HI. The Court of 
Common Pleas held, that where there is a devife to G. for 
life, of the rents and profits of real eftate, and the intereft 
and dividends of perfonal property, and after his death, the 
whole eftates, both real and perfonal, to be divided between 
H. and J. the executors and truftees are bound to pay to G, 
the annual produce of the perfonal as well as real property^ 
(cfpecially if the perfonal property be money in the funds)* 
svithout requiring a receipt Jiamped as for a legacy. — By Lord 
Loughborough, in delivering his opinion on this cafe. The 
only queflion for us to confider is, whether a receipt under 
the legacy afts was neceflary in this cafe. The defendants 
xnight have empowered ^e plaintiff to receive the money 
himfelf, which brings it exaftly to the cafe of money had 
and received by them to the plaintiff's ufe. Legacies charged 
on lalid are undoubtedly liable, but not a devife of land, or 
of an intereft in land. No receipt is given for land, and the 
plaintiff in this cafe is tenant for life in equity, and^ might 
nave received the rents from the tenants, for it would have . 
been no imputation on the defendants to have permitted 
Eim fo to do. The intention of the leeiflature was \p 
charge all pecuniary legacies, it being fuppoied that for th^m 
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the executors would find it neceflaiy to tsike receipts ; mn4 
therefore where the executor can demand a receipt as cace* 
cutor, he may dedu£l it out of the legacy. £ut this is not a 
toie where the executors can demand a receipt, for undoubt- 
edly they might authorife the legatee to receive the dividends 
Ht the Bank) and if an afUon were to be brought afterwards 
by him for the dividends, it would be a fufBcient defence for 
the executcMTs that Jxe had received them himfelf, of ^hich 
the books of the Bank would be evidence. It is impoflible 
to conftrue the words *« any legacy" to meanV^ legacies; for 
it is plain, they do not extend to fpecific chattels, as .a hcrie 
pr a piece of furniture. So a residue is out of the a£l of 
parliament, and accumulatipns de anao w^nnum are nottfub- 
jeA to the tax, for if they were> it would be taxing intereft 
upon intereft. Suppofe a legacy of loool. were given to A, 
In truft for an infant, to go over in cafe he ihould die during 
}us minority, and the infant dies; the intereft during his life 
y'ould belong to his reprefentatives, and the remainder man 
^ould be intitled to the principal. Now in that cafe, would 
jthe intereft be liable xo the legacy duty? Or fuppofe the 
money was paid to a tniftee by the executor, and a receipt 
taken for the whole, would the remainder*man afterwards 
nbe liable ? The a£l does not appear to me to charge the jpro- 
£ts arifing after the death of the teftator, but only the grofs * 
amount at the time of his death. If this intereft were liable, 
it would follow, that all dividends of the public funds tranf- 
iTiitted by will to perfons for life, would pay an annual |ax> 
!Krhich would very much link the credit of the funds.' It is 
difficult to calculate the value of an annuity ; and the calcula- 
tion can only be made, at the time when the annuity com- 
mences : befides, the annuitant may fell it. But the growing 
profits after a teftator's death, are not fubje£l to the tax "*• 

SECTION THE SECOND. 

o* MAKING DISTRIBUTION. 

BY the ftatutc 22 & 23 Car. II. after debts and funeral 
expences are paid, the furplufage of Snteftates eftates (ex- 
cept the eftates of femes covert ; that is, married women, to 
which their hufbands have a right, as before mentioned *) 
fhall, after the expiration of one full year from the death of 
the inteftate, be diftributcd in the following manner : one 
third fhall go to the widow of the inteftatej and the refiduc 
in equal proportions to his children, or if the children be 
dead, to their reprefentatives, that is, their lineal defcendants, 
, But no child of the inteftate (except his heir at law) on whom 
he fettled in his lifetime any eftate in lands^ or pecuniary 

f ^ H. Elacki^Rcp. 90. * fwp 3. 
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portion equal to the diftributive (barts of the other children, 
fhall have any part in the furplufage with their brothers and' 
lifters; but if their eftates, fo given thett by way of advance- 
ment, are opt quite equivalent to the other fliares, the chil- 
dren k advanced (hall now have (6 nfuch as will make theiri 
equal ^ But the heir at law (hall have an equal part in th« 
diftribution with the other children^ without any confidera* 
tion of the value of the land, which he hatth by defcent^ ot 
otherwife, from the inteftate'. 

By this flatute the heir at laW Qiarll not abate, in refpefl of 
the land which he hath by defceqt, orotherwile, from the in- 
teftate ; yet if he hath haid an advancement from his father 
in his life*time, otherwife than by land as aforefaid» he (halt 
abate for the fame in like manner as the other children. And 
fo it feems that coheirtjfes (hall bring together into hotchpot^ 
fuch advancement (not being lands) as they (hall refpcQivcly 
have received from their father, before they (hall be entitled 
to recover their feveral diftributive (bares, agreeable to thd 
general purport of the ad: ; which is evidently to promote an 
equality as much as may be <• 

Th IS word hotchpot is generally underftood to (ignify mixing 
and blending together, and conveys much the fame idea as the 
words coUaiiQ bonorum ^, which in the civil law is anfwerable to 
ihcvfoxAhotchpot^ and (Ignifies, that if a child advanced by the 
father, doth, after his father's deceafe, challenge a child's part 
with the reft, he muft caft in all that he had formerly re- 
ceived, and then takeout an equal fhare with the others'. 

In refpeft to borough''engli(h lands, which by cuflom de- 
fceod to the youngeft fon, as we (hall again fee in the enfu- 
ing chapter^ i it became a point upon the fiatute of d.ftri- 
butions, whether the youngeft fon (to whom the land de- 
{bended by the cuftom of borough-englifh) Ihould abate for 
thefe lands, or (hould be coniidered as an heir at law, who 
by the ftatute is to have a diftributive (hare, without any al- 

f Black, Com. ft V. ^15, 516.— If died intcftite, md s Ffeeiiian of loaf- 

the int«lUce bulbaad coveoanted to irii> it wis held that, the wKe's 

leave his wife a certain furot and her fliares b^' the ftatute and cuiloilk were 

diftfibutive (hare comes to above that not a Oitjsfa6lion of tht covenant coiH 

l^um, the Uuer is a faiisfaftion; and uincd in the fettbmlttit. Kirkmcn 

this hdth been confidered rather a per- s* Kirkmn^ I7S6. % Bro, Cb«. 

formance than fatisfafiion ot the cove* Rtp. 95. 

nam, i P. Will. 344. Note 1.4 Edit. ^ 4 iiurn's Scclcf. Law»332. 

But where there was a provifo in a fct- ** Black. Com. a V. igo. 
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lowaoce for lands by defeent. And it was ruled by Sir Jb&pb 
Jekyll, tnafter of the rolls, that he (hould allow for thefe lands ^. 
Yet where a man was podefled of a pcrfonal e(bte, and fetfed 
pf a copyhold in fee, which was in tbe nature of borough^- 
engltfli, and tbe(iucftioRwas» whether the yoongeft Ton* upoi> 
whom the copyhold defcended. (hould have an equal Oiarc 
with the other children of the perfonaf eftate, cxclufive of the 
copyhold, or only fo much as with that copy hord would malct: 
his portion equal to that of the other children. By lord chan- 
cellor Talbot : The heir at law is the eldeft fon» and not the 
heir in borough^nglifli ; and the exception in the ftatnte ex* 
tends only to the eldeft fon. Yet neverthelefs the youtigeft 
fon, who is heir in boriiugh-engliflit frail not bring the bo- 
fODgh-englifh eftate into hotchpot ; there being no law to 
oblige him to do this, but only this flatute, and there are no 
words in tbe ftatute that require it : for the ftatute fpeaketh 
only of fuch eftate as a child hath by fettleraent, or by ad- 
▼ancement of the inteftate in his lifetime. And it was de- 
creed, that the youngeft fon (hould have an equal (hare with 
the other children^ without regard to the value of the borough- 
englifh eftate. And the former cafe coming after this before the 
lord chancellor Talbot, he reveried the decree of the mafter 
of the rolls, and decreed agreeable to this latter cafe "*. 

I N refpefl to what (hall be an advancement, fo as to come 
within the meaning of the flatule, we may- obfer\*e, it hath 
been determined, that fmall inconfiderable fums, occa(ion- 
ally given to a chtld» cannot be deemed an advancement or 
part therec^. Thus maintenance money, or allowance 
made by the father to his fon at the univerlity, or in travelling 
or tbe like, is not to be taken as any part of his advance- 
ment, this being only his education ; and it would creatd 
charge and uncertainty to enquire minutely into fuch mat- 
ters. So, putting out a child apprentice, is no part of his 
advancement; for it is only procuring the matter to keep 
him for feven years inftead of the parent. But the father's 
buying an office for tfie fon, though but at will, as a gentle- 

i Str. 935. * Caf, Tftlb. 276. 

man 
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«nan pcnfioner'5 place, or a cotnmiffion in the army, thefe 
-are advancements fro tanto^ that is, for fo much". And)i 
^rovifion made by a marriage fettlement, ahhough it is in 
the nature ot a purchace ^, is fuch an advancement as that a 
child claiming a diftributive (hare, (hall (irft bring the faid ad- 
vancement into liotchpot; As where the father, on his fon's 
marriage, covenamed, in cafe of a fecoitd marriage, to pay the 
iirft fon by the firft wife 500J. There was a fon, and leveral 
other chiWrcn^f the firft marriage. The father of thefe chiU 
<!i?en died'intenate; and by the court it was agreed, that the 
l>eir muft bring the 500I. into hotchpot, although in nature 
of a purcharfer under a marriage fettJement ^ So where a man 
on his marriage enierod into articles, in confideration of the 
marriage, atid of 40^0). portion, to fettle an eftate to raifc 
portions for daughters, in cafe there were no 4*ons ; that is to 
■fay, if but one daughter the fum <of 5000I. if two or piore» 
then the fum of 60C0I. equally amongll them, to be paid at 
their refpcftive agw of fS years, or days of mafrriage, which 
Should firft happen ; and 8ol. ayear mamtenance in tbe mean 
-time to each daughter. The mairiage took effcd; and they 
had i(rue one daughter only, and no fun. Then the wife dies. 
Afterwards the man marrie»« fecond wife, and h^l by her a 
fon and a daughter, add died iiiteftate, leaving a perfonal 
•eftate to the amount of 2o,oool. The daughief by his firft 
wife, at that tin>^ was about 1 2 years of ige ; and fometimc 
after married one Mr. Edwards ; and they brought thdr bill, 
'to have an account of the perfonal eitate of the wife's father, 
and their diftributive fliare thereof. And the only qiieition 
twas, whether the 5900I. flbould not be looked •upon to be fo 
far an advancement of the plaintiff, the wife of Mr. Edwards, 
•that if (lie would have any farther (hare of her father's per. 
fonul eftate, they mnft bring this 5000I. into hotchpot. And 
the court conftfting of King lord chancellor, aSifted by Ray. 
mond chief juftire, and the mailer of the rolls, and Price and 
Fortefcue juftices, were all clear of opinion, that this was 
^n advancement by the father in his lifetime, within the 
meaning of the (latuic, though contingent and future; fo 
that (he could not have that and her diftributive Iharc like- 
wife. And accordingly the decree was pronounced^. 

" 3 T. Will. 317. ^ gift, and not as heir at law, this is ^, 

<* Purchafe means any method of purchalV, 2 Lill. Abr, 497. 
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If the father fettles a rent out of his lands upon a younj^er 
child, this is an advancement ; fo likewife if he by deed Ut- 
iles an annuity upon a child, to commence after his death, this 
is an advancement for fo mtich t and by the fame reafon, a re* 
verfion fettled on a child as it may be valued, is an advance- 
ment «lfo'. And if a child who has received any advancetnent 
from his father, ihail die in his father's lifetime* leaving chii- 
dren; fuch children Ihall not be admitted to their father's 
diftributive ihare, vriihout bringing their father's advancer 
snent into hotchpot; as where a father had fovcral children, 
and in his lifetime advanced one of thcm^ Tlie child, thus 
iadvanced in part, died in his father's lifetime, leaving ifliie. 
Afterwards the father died intcflate, poflc0*ed of a confidera- 
ble perfonal cfla'e. It was ruled, tn^i the iffue of the dead 
child muft bring into hotchpot what their father received in 
part of advancement, as he, if living, mujl have done; as that 
the iflue (lands in the place and ftead of the father, claims unr 
4er him, and cannot be in a better condition than the father, 
if living, would have been^ and had claimed his diftributive 
{hare^.— A child, partly advanced, (hail bring in his adr 
vancement only ampngft the other children ; fo that the wife 
fliall have no advantage ofit'. » > It is faid that whatever a 
child receives out of tne motAer's eftate (hall not be brought 
into hotchpot. As in the cafe of Iloli and Frederick^ 2 
Peerc Williams, l<6. Martha FrtdtrUk^ who married one 
Holt and furvivedhimt had three children, two fons and a 
daughter, and having out of her own eftate, |iven loool. to 
her daughter in marriage, died intefiate, leavmg thofe three 
children ; and the queflion was, whether the daughter who 
had received this loool. from her mother, ought to bring it 
into hotchpot, before (he (hould receive any further (hare of 
Jher mother's perfonal ellate* The lord chancellor King faid, 
it weighed with him, that the a6lof diftribution was ground- 
ed upon the cuftom of London^ which never affeded a wU 
dovos perfonal eftate ; and that the ad feems to include 
thofe within the claufe of hotchpot, who are capable of 
having a wife as well as children, which muft be hufbands 
only. And fo in this cafe (without much dfcbate) his lord- 
fhip ruled, that the daughter (hould not bring the loool. 
which (he had received in her mother'slifc-liipe, into hotchpot. 

By what has been faid, it may be perceived, that, where 
the intefiate leaves a widow and children, or the reprefenta^^ 

^ a P. Will. 141, 4^2, } 4 Burn'i Ecclef. Lav, 339. 

? »f. Will. 5159. 
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tires of children, one third of his pcrfonaleftatcftall ge W 

his ividow, and the refidue to his children ; or if dead, toftheir 

reprefentatives, that is» thehr lineal defcendants, fuch of thr 

children, or theTeprerentatives of fuch of thetn* as bavcbeenr 

advanced as aforefaid^ firft bringing fuch adrancexnent into 

hotchpot, in cafe they choofe to claim their diftributive 

(hare ; and ot fuch advancement, when the fame (ball be fo 

brought into hotchpot, the widow ihall have' no advantage. 

Now we may confider how the refidue of the inteftate*s eftate 

is to go to his children, or if dead to their reprefeoCitives« 

chat is« their lineal defcendants. And here we may ob» 

ferve, the do£faine aad limits of reprcfentation, as laid down 

in the flatute of diftributions, feem to have been principally 

borrowed from the civil law ; whereby it will fometimes 

happen that perfonal eftates are divided fitr <apUa^ as when 

every claimant claims in his own right ; and fometimes ptr 

^'trfes, as when the claimants claim by reprefentation, or in 

the right of another. They are divided per capita to every 

one an equal (hare, when all the claimants claim, in their own 

rights, as in equal degree of kindred, and not by reprefenta- 

tion in the right of another perfon". That this maybe . 

rightly underftood, let us fir ft fuppofe that neither of* the in* 

tefiate's children hath died leaving children. 2. That the 

tnteftate's childrenare all dead; whether they were two, or 

three, or more ; each of them having left children ; as it may 

be, one of them two, another three, or more. 3. That feme 

of the inteftate's children are living, and fome dead ; and that 

thofe who/ are dead have each left children. 

As to the firft ruppofition, if is fufiicienily clear, that if 
neither of the inteitate's children hath died leaving children, 
the refidue as aforefaid, or the remaining two-thirds, after 
the wife has had her third, fliall be equally divided between 
all the children of theinteftate; as in this cafe they all claim 
in their own right: and where a man marries a woman, and 
hath iflue by her, as it may be, fons and daughters, and the wife 
dying, he marries another woman, by whom he hath alfo fons 
and daughters : now thefe, though they are called brothers 
and fiftcrs, arc but brothers and fillers of the half-blcod ; be. 
• BUck. Com. 2 V. ^17. 
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Cttife they had pot both but ooe father and mother^ : yet be. 
tw«en fhde no diftindion is, pr (as I conceive) ever was 
aaade ; bat in rerpefi lo colIat<&rals', who may tale where thetc 
are noHoeilderccndams; there are fevoral precedents pF judg- 
ments given £nee the ftatute, allowing the half-blood to Iiave 
hi|t ^ half fliare : hut npw tbefe are ppon th<; fame fcxHing 
with the whole blood, in refpeCl to what they are entitled to 
in the diftribution of perfonal eflate 7. Yet, in refpefi to real 
eftate, the whole blood is always preferred, and the half blood 
i^ no blood inheritable by defeent, 4s we iball fee in the en* 
fuiog chapter*. Where a father leaves behind him que or 
more children, and his widow (hall happen to be with child, 
Ae child in the mother's i(iromb will be reckoned among the 
children pf the deceafed ; and if the pther children (hould 
proceed to a partition of the eflate, it will be neceiTary to lay 
afide one (hare for the child that is to be born, and to name 4 
curator to it^ who may uke care of its intereft \ But this 
proviGon fs lendered more eifeflual by the ftatute ; which, 
a^ we havjc feen **, requires that no diftribution Ihall be madq 
till alter th^s expiratiop of one year from the inteflate's death, 
within which time the child ^ill bp bofn. 

As to ibe feeond fuppofition, as that the intefUte's childrei^ 
vist all dead, whether they were two or three, or more, eacti 
of them having left children, as it may be one of them two, 
another thref , or more ; in this cafe, where there be only 
grandchildren, their fathers or mothers rf^fpe^lively having 
died in the lifetime of their grandfauher, the grandchildren 
take in their own right, and pot by reprefent^tion of their 
father or mother deceafed; and the courts, where diftribu* 
tions are cognizable, will order an equal diQribution to be 
inade^ And thus it would be, if there were only great- 
grandchildren of the inteftate, both his children and grand* 
children having all died before him. 

As to the third fuppofition, 9s that fome of the inteflate's 
children are living and fame dead, and thofc that are dead 
have left children ; in this cafe, the grandchildren take by re- 

* Terms it Ley. • t Strah. Dom, 624. 

* Whothefeare, See, pag. 77* * Pag, 64, 

y 4 Burn's Ecclef. Law, 357. '4 B«rn»» Eccltf. Law, 347, 

« fag. ^u 

piiefentation. 



^ko dies without Will or Testament. 73 

prefcntadon, and not in their own right, and the ifliie of each 
deceafed child lUnd in the place and (tead of their deceafed 
parent. As fuppofe the inieflate to have had three children » 
A, B, and C, and one of thefe children to be dead, as it 
may be A, leaving three children, and another dead, as it 
may be B, leaving two; then the diftribution muft be 
one third to A's three children, and another third to B's two 
children, and the remaining third to C, the furviving child. 
But if C had alfo died, and left no iflue, then A's and 
iB's five children, being all in equal dtgrce of kindred, 
would take in their own right, each of them an equal (hare, 
in like manner as is ju& before mentioned under the fecond 
fuppofition. 

By this we may perceive in what manner the intcflate's 
perfonal eflate is to be didributed, where he has left a wile 
and children, or reprefentatives of children. But before we 
conclude this, and proceed to another part of the ftatute of 
diftribmions, it may be proper to obferve, that if the in« 
leflate leaves but one child, or the reprefentative, that if, 
fbe \ixfC3^ defcendant of one child, fuch one child, or the 
reprefentative of fuch, will be entitled to the fame fliare in 
jtte diflribu^ion, as if there were more than one ; for where 
there is only one perfon that can take, the ftatute vefts the 
fight in that perfon ^ And although by the flatute, no dif- 
tribution is to be made within a year ; yet the right of the 
diftributive fliare vefts immediately on the inteftate's 
death. As where a perfon, intitled to a diftributive (hare 
of an inteftate'5 eflate, died within a year after the in- - 
icftatc, it was decreed that the Ihare of the deceafcd perfon 
was an intereft Vjefted and tranfmiflible to his executors or 
gdminiftrators ; for in this fenfe the liatute makes a will for 
the inteflate, and it i^ as if a legacy was bequeathed payable 
a year hence, which would plainly be an inierelt vetted pre- 
ifently •. 

By the ftatute 22 ic 23 Car. 11. c. to. fed. 6. In cafe 
there be no children, nor'siny legal reprefentatives of them, 
^hen one moiety of the inteftate's eitate is to be allotted to 
tjie wife of the int'jfrate.; and the refidue to be diflributed 
^o every the next of kindred of the inteftatc, who are in equal 
degree, and thofc who legally reprcfent ihera. 

^ 2 p. Will. 50. ' • 3 P.Wil 49, 

By 
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By fefi. 7. No reprcfentation is to be admitted among ccl^^ 
laterals after brothers and fifteis children ^ 'And in cafe 
there be no wife, then all the faid eftate is to be diftribated to 
and amongfi the children. And in cafe there be no child, 
then to the next of kindred in equal flegree of or unto the in- 
teftate, and their legal reprefentatives, as aforefaid. 

Hence we may perceive, that where the inteflate leaves 
no child, or any legal reprefentative of a child, that is, lineal 
defcendant, there the wife has a moiety, or one-half of his 
perfonal eftate; and if there be no wife, then all the efliate 
is to be didributed amongft the children ; and if there be no 
child, then aroongft the next of kindred in equal degree o{ or 
unto the inieftate. But if there be a child, or reprefenutivc, 
that 16, lineal dcfcendant, then the next of kindred will be to- 
tally excluded. For if a perfon dies inteftate, leaving a de* 
fcendant of either fex, or of whatfoever degree, fuch defcen-r 
dam is to be preferred to all afcendantt and collaterals; and 
herein agree the civil, canon, common, and flatute laws ^ ^ 
if there be children, or reprefcntaiivcs of children, and no wife, 
we mufl obfervc what has been before faid refpeSing child- 
ren that have been advanced, bringing fuch advancement into 
hotchpot; and then how the efiate is to go to the inteftate's 
children, or if dead, to their reprefentatives ; as here diftribu- 
tion muft be made of the whole perfonal eftate, in the fame 
manner as where there is a wife, diftribution muft be made 
of two-thirds \ 

Thus having proceeded, as far as relates to the inteftate's 
widow and children, before we enter any farther into the fla- 
tute of dlftributions, we may take notice of theftatute of 
I Jac. II. c. 17. whereby it is enafted, that if after the death 
of a father, any of his children fhould die inteftate, wiihout 
wife or children, in the lifetime of the mother ; every brother 
and fifler, and the reprefentatives of them, fliall have an equal 
ftiare with her. Before this ftatute, if a child had died inteftate, 
without a wife child or father, the mother would have been in- 
tilled to the whole perfonal eftate*; as the father furvivingisat 

^ Sec this explained Page 77. »» Sec Page 70—73. v 

f 4 Burn's Ecclcf. Law, a4^t * 4 Burn's Ecplcf.Law,349. 
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fthis day^ : and the reafnn of making this flatute was, becaufe 
the mother might marry and carry away all to another hu{^ 
band ^ Upon this ftatute it has been deteimined, that where 
after the deaih of the father, the fon died inteftate without 
iflue ; but leaving a wife, a mother, three brothers, a fitter, 
and two nieces, the children of a deceafed brother ; that this 
is within the llatute, and that the inteftate's wife (hall have 
but one moiety ; and as to the other moiety, the inteftate*8 
brothers and fitters, and the two nieces, Ihall come in for an 
equal (hare with the mother *. But if there be no brother or 
iifter, or reprefentative of brother, or fifter, thicfi' it is out 
of the ftatute, and the mother (hall have the whole, 
as (he had before the making of it ^ Hence it is 
x>bvious, that if a child dies without iflue, then comes in 
the father; if the father be dead, then comes in the mother, 
brothers, and fitters,; but, if there be no brother or fitter, or 
repreCentative of a brother or fitter, which mutt be a child or 
childreii (as has been determined upon the conftrudlion of 
the ftatute of Can II. % and it is the fame in refpe6l of this 
ftatute of Jac. II.*); then the mother takes the whole, or 
the half where there is a wife, and the whole where there is 
no wife: 9s the father always doth if living, and that in ex- 
clufion of the intettate's brothers and fitters, and their child- 
ren. A brothjer or fitter of the half blood (hall have an 

equal (hare with thofe of the whole blood \ And upon the 
conftruflion of the ftatute of Car. II. it has been determined 
that a foflhu/nous brother or fitter, or brother or fitter born 
after the father's death, (hall (hare equally with the other bro- 
thers and fittcris*. But upon the conftruftion of this ttatute of 
Jac. II. it was a quettion whether a pofthumom fitter was entitl- 
^ to a (hare of her brother's perfonal eflate equally with her 
mother ? and after many arguments had thereon, lord chan- 
cellor Hardwickie decreed for the pojlhumous fitter *. 

> 2 P.A^ill. 48. ' Stanley ind Stanley, t Atk.458. 

* iSalk. 25X. ' Com. Dig, Adminiftration (Hj. 
» ft P. Will. 344. ' Burnet and Af««, Ve«. 156, 

* ^Burn's Ecdcf. Law, 3/52. • Wallis and Hod/on^ 4 Burn»^ 

* Sec pag. 77. pcclcf. Law, 365, 
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In rcfpcA to how diftributton ts to be made, between the 
inte(bte's mother, brothers, and fifters, we may obrerve chat, 
each of thefe &are alike ; as where a man died inteftate, and 
^without ifiiie, leaving a wife and feveral brothers and fiilers, 
and hm mother living, the wife, under the (latute of Car. IL 
takes a moiety ; and a quefVion arifing upon the fiaiute of 
Jac.II. how the other moiety fhonld be diftributed, whether 
the mother ihouM have the whole, or only a diftributivc 
£hare with the brothers and fillers; a. bill was brought, in 
order to have the opinion of the court. Upon a hearing, the 
lord chancellor King was clearly of opinion, and decreed, 
that the rtiother ftiould have no more than a (hare of the other 
moiety, with the brothers and fifters of the inteftate ; for 
the intent of the ftatute was, to put the mother (who before 
Aood upon the fame footing with the father) m the fame 
flate and condition with thoie collaterals; fo that whenever 
ihe is intiiled, they (hall have an equal fliare with her '. 
But where a man died inteftate, leaving a wife, and a 
mother living, and children of a brother deceafed; thefe 
children, as reprefentattves of their father, bringing a bill to 
have one half of the moiety of the inteftate's oftate, the 
wi/e being intitled to the other looiety^ 9nd*the mother (as 
they infified) to have only an equal ih^re with theip : lord 
chancellor Kardwicke ordered the refiduc of the inteflate's 
ieftate, after fatisfatlion of debts, to be divided into four 
jcqual parts ; two fourth parts thereof to go to the widow, 
oiie-fourth to the mother, and one fourth to the brother's 
children". — If a brother or fifter is living, and alfp childrea 
of a deceafed brother or fifter, fuch children will take per 
^irpes as hereafter mentioned (p. 8i.j 

Having proceeded thus far with the ftatute of i Jac. 
\y. we may now return to that part of the ftatute of dif- 
tributionj that relates to collaterals, and the inteftate's next 
of kindred in equal degree, fo proceed gradually from the 
neareft to the molt dtftant relations ; and here we may firll 
take notice of what is faid relative to collaterals, and 
then, of what is faid relative to the inteftate's next of 
kindred, in equal degree. As to collaterals the ftatute fays, 
•* There is no rcprefentation admitted among collatej^ls 

* Keilway gad Keilway^ T, iiGco. " Sfanfey and Stanley, May i4r 
ll.Sir. 710. 1739. lAlk. 458. 
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after brothers and ftfters children." Upon thefe words of 

the ftatute, where the queiUon was. Whether thefe words 

ivere intended of brothers and fifiers to the inteftatCr or 

^whether* when diftribution falls out amongft brothers and 

flfterSy though remote relations to the intefiate, reprefen- 

tation (hould be admitted amongft them ? it was held, that 

reprefenution fhould only be between the brothers and 

filters to the inteftate^. And this reprefentation amongft 

brothers and fitters does not extend to their grandchildren. 

For where the pierfons claiming diftribution were a de* 

ceafed brother's daughter, and the grandchildren of another 

deceafed brother ; it was held that the deceafed brother's 

daughter only was intitled ; and that a deceafed brother's 

or ufter's grandchildren (hould not come in with a deceafed 

brother's or fitter's children*. And as to reprefentation 

among other relations : where a man died without wife or 

child, brother or fifter, and his next of kin were an uncle 

by his mother's fide, and a deceafed aunt's child ; upon a 

demurrer, the court of chancery allowed the uncle to have 

the whole, and the deceafed aunt's child nothing^ ; and though 

this may feem hard, yet, as the lord chancellor faid in this 

cafe, fo is the law. 

As to the part of the ftatute where it is faid, '' The next 
of kindred in cqusA degree of or unto the inteftate, and their 
legal reprefentatives ; by what has been juft mentioned it 
may be perceived, that thefe words, ** their legal repre- 
fenutives," are wholly conBned to the inteftate's brothers 
and fiders, and that no reprefentation is admitted among 
collaterals after brother's and fifter's children ; by which the 
number of perfons intitled are lefs than they otherwife would 
be. — ^Wc may now confider who are thofe next of kindred in 
equal degree of or unto the inteftate, that may be intiilcd 
to bis eftate ? and here we may obferve that, kindred are 
difiingiiiihed either by the right line or by the collateral. The 
right line is ^f parents and children, computing by afcend* 
ants and defcendants ; the collateral line is between brothers 
and fifters, and the reft of the kindred, among themfelves. 
Thofe of the right line are reckoned upwards as parents, 
or downwards as children ; thofe of the collateral line 

« Maw and Uariing^ 2 Vera. 233. t ^mer and LittUwoodf i P. Will. 
« Pett and P,tt. 1 P. Will. 25. 194. 

I Silk<250. 
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are reckoned tx trw^Jberf^^ oi Cde-ways» as brothers and Cf- 
ters> uncles^ and aunts, and fuch as are born from them '. 
Amongft thofe there are difierent degrees of kindred, which 
are dificrently reckoned by the civil and canon laws, yet in the 
afcending and defcending lines, the degrees are the fame by 
both laws ; but in the collateral line they differ *• And for 
the diftribution of perfonal eftate. thofe degrees of kindred are 
reckoned according to the compuution of the civil law ; and 
not of the canon law, which the law of England adopts in the 
defcent of real e(hites \ In the defcending line, the fbn is in 
the firft degree, the grandfon in the fecond, and the great 
grandfon in the third. In the afcending line, the father is in 
the firft degree* the grandfather in the fecond, and the gre?^ 
grandfather in the third. In the collateral line, as reckoned 
according to the computation of the civil law, we afcend 
iirft to the father* which is one degree; from him to the com- 
mon anccftor, the grand father, which is the fecond degree ; 
from the grandfather we defcend to the uncle* which is the 
third degree ; and from the uncle to the coulin-gennan, or 
uncle's child, which is the fourth degree. So again we afcend 
to the father, which is one degree ; from the father we defcend 
to the brother, which is the fecond degree ; from the brother 
to the nephew, which is the third degree \ and from the ne- 
phew to the fon of the nephew, which is the fourth degree ''. 

How fome of thofe degrees of kindred will be intitled lo 
the tnteftate's perfonal eftate, will be firen by the following 
adjudged cafes ; which, after being related, fome obfervations 
will be made concerning the perfons who will be intitled to 
fuch perfonal eftate, purfuant to the fiatutes of 22 & 23 Car. 
II. and I. Jac. II. and thereby we may have a brief and com- 
prehenfive view of them. 

In many cafes where it h^th happened, th^t the next of 
kindred to the inteflate where a grandfather and a brother, 
fuits have been commenced to determine their right ; but 

* Ayliffe's Parcrgon, 3a7v * Black. Com. aV. 504. 

• 4 Burn's Ecclef. Law, 343. « 4 Burn'» Ecdef. Law, 348. 
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now this point feems to be fully determineily in confequencc 

of three determinations,. the firft of which was in the cafe of 

Paoi ax^d IViyhaWt T. 1708. The fecond in the cafe of 

Iforbury^^T^ Vicars^ before Fortefcue, nialler of the rolls, 

M. 1749; and the third was delivered by lord chancellor 

^acdwi(:ke, in the cafe ol Evelyn and Evelyn^ H. i754>» and 

determined in favour of the brother, ^n exelufion of the 

grandfather. In delivering the determination qf the court in 

this cafe: By lord chancellor Hardwicke: this cafe is between 

tbe grandfather and brother of the deceafed. It is inflfted on 

behalf of the grandfather, that he is in equal degree of con- 

fanguinity with tbe brother of the deceafed, and intitled to 

an equal (barq of his efiat^, under the (latute of diftrlbutions^ 

The ftatute fays, that the ordinary (in cafe there fliall be no 

wife, children, or chiMrtins children) (hall make a juft and 

equal diftribution among the next of kindred to the dead 

perfon, in equal degree, or legally feprefenting their ftocks» 

fro Jul mique jure^ •• according to the laws in fuch cafes, 

and the rules and limitations hereafter fet down." Which 

limitation is only a particular fpecification, in what cafes re« 

prefenution fhall be allowed; and there is nothing more 

cxpreifed in the ftatute, than fliat the eftate ihall be dif<. 

tributed equally to every the next of kin to the in- 

teftatc, who. are in equal degree. This point has been 

already twice determined in courts of equity. Firft in the 
cafe of P$ol and fVilJhaWf and afterwards in the cafe . of 
fi^rhwry and Vicars. But it has been infifted on for the 
grandfather, that both thefe' decrees are erroneous. Not- 
withftanding I fhall adhere to the determination of the cafe 
of Po^l and Wiljhaw^ 1 have feen the lord chief baron 
Ward's and Mr. baron Price's reports of this cafe ; and alfo 
that of Mr Dodd (afterward*s chief baron). The lad of 
which, though but (hort, is the cleared of tbe three. It was a 
bill brought by th grandmother, for a (hare of hergrand- 
fon's eftate, equally with his brother. And it was inlifted on 
for her, that Die was in equal degree of confanguiniiy, and 
equally intitled ; but the reporter fays, " All the court con- 
" trary, and there has been no fuch ufage fincc the making 
".of .the ftatute." And I know of none fince ; though it is 

eghty-three 
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three yeari (ince that fiatute ^ras made. The rubfeqoent de-i 
cree at the rolls was conforafable to this ; and therefore I 
fliali not attempt to overthrow theTe detenninaiions. And 
after a fall difcuffion of the fubjcCl, the lord chancell;>r ctm* 
dudes, by faying, that fince not only the reafons are an ihtd 
fide the queftion, bat the determinations have been that way^ 
and to overthrow them wouM tend to introdivce ifiCon- 
veniencies, as it might diftarb diftribuikwis already ifxade^ 
which is an argument of the grcateft weight in the law^ I (hal) 
determine this point in fsivoar of ihe brother, to the exclu* 
Con of the grandfather '• 

Where theinteftate leaves a grandmother and an aunt, 
the grandmother will be intitkd in excluGon of the aunt; 
and as to this, lord chief juftice Holt faid, that as by the 
common law father and mother were nearer than brother and 
fifter, fo grandfather and grandmother are nearer than unde 
and aunt. And the grandmother is the root of the kindred, 
vrhereas the aunt is only a branch ^ So in a caufe in the 
court of chancery, it was clearly agreed, that if one dies 
inteflate, leaving a grandmother and uncles and aunts, the 
grandmother is intitled to the perfonal eftate, in exclufion of 
the uncles and aunts'. — Where the next of kindred to the 
inteftate were a grandfather by the father's fide, and a grand- 
mother by the mother's, it was decreed, that they fhalltak^ 
in equal moieties, as being in equal degree; for though 
the grandfather by the father's fide may in fome rcfpefts be 
more worthy of blood, yet in thi^ reljpcft dignity of blood is 
not material *; though it is in refpeft of the defcent of lands, 
as we Ciall fee in the enfuing chapter*. — Where the inteftate 
left two aunts, and a nephew, and a niece, children of a de- 
ceafed brother, lord chancellor Hardwicke ordered thefurplus 
to be divided into four parts equally amongft them, they be- 
ing all in equal degree, and therefore the children donottake 
by reprefetitation, bat in their own right; but if the father of 
the nieces had been living, he would have taken the whole*. 

* 4 Bum's Ecdef, Law, 351. The ' W^UreJe an4 Wuheortky Picc» 
cafe of Evelyn ▼. Evelyn it now re- Cha. ^%f* 

ported b J Mr. Ambler in his reports < i P. WUL 53. 

of 1790- ^ Pag« 87. 

• BloMwongk and Dmws ^ rSaUe. & Ihrtmd and Ftjffwpod, t A^ 
38. 351* 12 Mod* 623. 1 P. Will, 51. 4^5, 
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^ |Iere» as was propofcd, we may obferve, who thofip 
perrons are that will be iatitled to the inteftate's pcrfonal 
ellate, purfuant to the ftaf^tes of the 22 & 23 Car. 11. 
and i Jac* ll. As in the firft inftance, where i man dies 
leaving a wife and children ; the wife has a third, thd 
thildren and the reprefentatives of deceafed children the 
other two thirds \ 2. If th(ire be no wife^ the children, arid 
reprefentatives of deceafed children, have . the whole ; and 
that in exclufion of all afcendants and collaterals whatever *. 
3. In cafe there be no child or reprefentative of any child, 
that is lineal defcendant ; then the wife has always one half, 
-whoever has the other half"*. 4. If there be no wife not 
lineal defcendant, then the inteftate's father^ if livings has 
the whole". 5. If the father be dead, then the inteilate'i 
mother, brothers and fillers, and the children of the de- 
ceafed brothers and (iflers jif any), have the whole **• 6. 
Iftherfe be no brother or lifter of the inteftate, or child df 
a brother or fifter, then the mother has the whole p. 7. 
Where the deceafed leaveth neither wife nor child, nor re- 
prefentative of fuch child, nor father, nor mother; but leaves 
brothers and fitters, and children of other brothers and 
fitters deceafed ; the brothers and fitters, and the children 
of the brothers and fifters deceafed, have the whole, and the 
children of the brothers and fifters deceafed take ptr ftirpesi 
arid not per capita ; for the children of the deceafed, being 
hot equal in degree with their uncles arid aunts, dd take la 
this cafe, not in their own rights, but by way of reprefenta* 
lion of their parents deceafed. As if there had been three 
brothers df the deceafed, A, B, and C ; and A had died, 
leaving three children, and B leaving two ; the diftributioa 
imuft be one third to A*s tiiree children, another third to 
B's two children, and the remaining third to C the furviv- 
ing brother; But if the three brothers had all bfeen living,, 
then the inteftate's eftate mutt have been divided into thiee 
equal portions, and dittributed per capita, one to bach, as has 
been faid concerning the inteftate's childreii and grand- 
ichildrth *J. Where all the brothers and fifters of the in- 
teftate are dead, fome having left children, as it may be,, 
fome a gri^ater, others a Ifefs number ; thofc childrca of 

^ Pag. 70—73- • P*g« 7<* 7^' 

i Pag. 74. P Pag. 75; 

«» Pag. 73—75. •* ^H' 71-^73- 

" Pag. 74» 75- ^ 
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the brothers and fifters dMeafedj take per capita each an 
tqual fliare, as has been obfen^ before refpeQing the in- 
tcllate's grandchildren '. 9, If? pcrfon die inteftate, leav- 
ing neither wife nor child, nor reprefentative of fuch child, 
nor father nor mother, nor brother nor fifter, but hath a 
grandfather or grandmother living; then the grandfather 
or grandmother has the whole perfonal eftate, in exclufion 
of the intefiate's uncles and aunts ; and if there be a grand, 
father on the father's fide, and a grandmother on the mo- 
ther's fide, the whole is divided between them ; and fo it 
is if there be a grandmother on the father's fide, and a grand- 
father on the mother's fide •• 10. If a perfon die intcftate, 
leaving neither wife nor child, nor repreferrtative of fuch 
child, nor father nor mother, nor brother nor fifter, nor 
grandfather nor grandmother, but leaving uncles and aunts, 
and brother's or filler's children ^ thofe uncles and aunts, 
whether on the father's fide or mother's, will (hare the in- 
tellate's whole perfonal eftate, together with his brother's and 
fitter's children *. 

Ira perfon die inteftate, leaving none of thofe relations, 
the general rule by the ftatute of diilributions is, that his per- 
fonal eftate fliall go to his next of kindred in equal degree ; 
and thofe may be the children of his uncles or aunts, and 
his brothers or fitters grandchildren, all of whom being in the 
fourth degree, will (hare equally alike; and if there is but 
one perfon that can take, as being the onljj perfon who is 
the neareft of kin, the ftatute vefts the whc^le in that per- 
fon M, — For further difcovering the degrees 01 kindred, when 
none of thole that have been mentioned are to be found, wc 
may obferve the following table, which is laid down con- 
formable to what has been before mentioned refpefting the 
mode in which the different degrees of kmdred are to be rec- 
koned. We nnay likewife obferve, that where there are rela- 
tions, both by the father's fide and mother's, in equal degree 

^ Pag. 72. death had perfonal property in Eng- 

• Pag. 80. land, diftribuuon is to be made ac- 

« Ibid, cording to the law of that counfrj of 

" Pag. 73. If- a perfon be a fub- which the owner was a fubjcA ; as 

jeft of another eouiitry and at his ibewnin Pag. 7^ 37. 
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of kindred, they (hall fliare equally alike ; for here there is no 
difference (thdugh there is in refpeS of real eftate, as will be 
feeii in the enfuing chapter)i whether the relations be by the fa- 
ther*s fide or by the m6ther*s ; but thofe who are neareft of 
kin will be preferred, be it by either fide "* ; and the half- 
blood will be equally entitled with thofe of the whole blood* 
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If the intcftatehave no kindred, his real eftate, whichf Wilt 
be the fubjefi of our enfuing chapter, will efcheat to the 
King, or to the )ord of the manor» or other perfon entitled 
thereto, by virtup of any grant from the Crown ; for where 
no perfon can claim any property, there the King Ihall be 
entitled by his prerogative. As to perfonal eftate, concern- 
ing which we hstve been treating; where a baftard who has 
no kindred, being as the law terms him, nullius fiUus^ that is, 
the fon of no one, or as he is fometimes termed, fillus potuli^ 
that is, the fon of the people (or any one elfe th^t has no kin- 
dred), dies inteftate, and without wife or child, it haih formerly 
been held, that the ordinary might "feize his goods, and dif- 
pofe of them in pios ufus^ or in pious ufes. Biit the ufuai 
courfe now is, for fome one to procure letters patent or other 
authority from the King ; and then the ordinary of courfe 
grants adminiftration to (uch appointee of the Crown\ 

He NOB it may be perceived, that a baftard is utterly in- 
capable of taking any real eftate by defcent, a,nd that he can- 
not be heir to any one ; neither can he be entitled to any 
fhare in the diftrioution of an inteftate's perfonal eftate : when 
born he is capable of taking by devife, and the lawful iflue of 
a baftard is capable of inheriting or taking by defcent or 
otherwife fuch eftate as the j^arent mighn die pofTeiTed of, but 
no perfon except his* wife or lawful iffue can claim any part 
of his eftate as kindred ; for he can have no collateral kin- 
dred**— ^Baftards are children born out of wedlock, or be- 
fore matrimony ; but if a child be begotten while the parents 
are fingle, who afterwards marry, and thereby the child is 
born in la.wful wedlock, he is no baftard ^. And children 
born fo long after the death of the hufl)and, that by the ufual 
courfe ot geftation, they could not be begotten by him, are 
baftards. But this being a matter of fome uncertainty, the 
law is not exaft as to a few days'. So children born during 
wedlock may in fonie circumltances be baftards : as in cafe 
the huftjand be out of the kingdom of England (or, as it 
is commonly phrafed, without the four feas) for above nine 
months, fo that accefs to his wife cannot be prefumed, her 
ifTue, during that period, will be baftards*. But generally 
duringthe coverture accefs of the hufband is prefumed, un- 
lefs the Contrary be proved*'. In cafe of a divorce in the 
Spiritual court a vincula matrimonii, or from the band of ma- 

* Black. Cora, a V, 505* Doug. « Cro. Jac. 541, 
Rep. 542. 2 Edit. ■ Co. Litt. 244. 

y Co. Litt. 244, ^ 3 P. Will. 2y6. Stra. 925. 
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trimony, all the iffue born during the coverture are baftards ; 
for fuch an abfolute anhnlling of the maniage can only take 
place where feme caufe is (hewn, which made the marriage 
unlawiiil from the beginning. 

Besides what has been mentioned concerning baftards, 
it (hould be obferved, that it muft be confanguinity or rela- 
tionfhip by blood, and not affinity, a relationfhip by mar- 
riage, whereby perfons may be entitled as kindred to an 
intefiate's efiate ; for as to (ugh ks have married with any 
of the inteftate's family or relations who have died before him, 
no advantage can accrue to them by fuch marriage : for 
example, fuppofe A, was to die inteftate, and the only iifue he 
ever had were a fin and a daughter, both of whom had mar- 
ried, and died before him, leaving a wife and hufband, who 
furvived him ; neither this wife nor hufband would have any 
part of A's real or perfpnal eftate, tliough the iflqe pf his fori 
and daughter, with his wife (if fuch were living], would have 
the whole { but if none of them were living, the whole per-i 
fonal eftate would go to his next of kindred in fuch manner 
as has been Ihewn, and the real eftate to fuch as are defcribed 
in the enfuing chapter. And if A had died inteftate without 
wife or child, and his only l(:indred had been a brother and 
fifter, both of whom had married and died before him, leaving 
a wife and hufljand, who had furvived him; neither this 
wife nor hufband would be entitled to any part of A's eftate.; 
but in this cafe he would die without kindred, and bis real 
eftate wo]Lild efcheat to the King, or lord of the mjinor, or 
other perfon who might be entitled thereto by virtue of any 
grant from the Crown, and his perfonal eftate would veft in 
the King, as we have lately hinted ; and thus it would be in 
refpeft to the hufband of A's mother, and the huflband or 
wife of any one that were his next of kin, and had married 
and died before him. .But in cafe his fon or daughter, bro- 
ther, fifter, or mother, or any other who were his next of kin, 
had furvived him, and died in ever fo fhort a time after, then 
the hufband or wife of him, or (he that had furvived him, 
might be entitled ; that is, the hufband in right of the wife, 
and jthc wife in refpeft of her hufband ; but neither of them 
as being of kin to A. The right of the diftributive Ihare 
vefts immediately on the inteftate's death, as hath been men- 
tioned^. Although by the ftatute no diftribution is tq be 
made within a year ; yet the (hare of the deceafed perfun is 
an intereft vefted and tranfmi0ible to his executors or admir 
niftrators. 

• I'ag- 73- 

G 3 CHAP 



t6 The Disposal of a Person's Estath 

CHAP. IV. 

The Defcent of real Eftater^ or EJlates of Inherit 
tayice. How the Law difpofes thereof to the 
Heir ; the Hujband of a dcceafed Wife, and the 
Wife of a deceafed Hujband. 

SECTION THE FIRST. 

HOW THE l^AW DISPOSES OF THE INHERIT- 
ANCE TO THE HEIR. 

ALL freehoH cftates are called real eftatcs, and may be 
of inheritance or not of inheritance, as mentioned 
page 28. The principal freehol4 eftates of inheritance are 
fee-fimple, and fee-tail. There are alfo eftates of inheritr 
ance> which defcend according to the cullom of gavelkind, 
bofough-englilh, and the cuftoms of manors, yet do not all 
come under the legal defcription of freehold ; with thofe lat- 
ter, as well as the former, an adminiftrator, as fuch, has no 
concern, except it be with the cftate held/«r outer vie (men- 
tioned page 30), To avoid confufion, thole latter eftates will 
be defined towards the end of this chapter.— Fee-fimple is 
Inhere a man hath lands, tenements, or hereditaments, (the 
latter of which comprc?hend not only all kinds of grounds, as 
arable or plowed ground, meadows, paftures, >\oods, moors, 
marfties, and all kinds of houfes, edifices, or buildings, which 
are called corporeal hereditaments, but aKo advowfons or 
rights of prefentation to churches, commons, ways, offices, 
flignities, penlions, annuities, and rents, which are called 
incorporeal hereditaments *) ; to hold to him and his heirs for 
ever, generally, abfolutely, and fimply, without any particu- 
lar heirs being mentioned, but that being referred to his own 
pleafure, or the difpofition of the law, in cafe he makes no dif- 
pofition thereof himfelf, as he may to whom he thinks fit. 
And hence we may perceive, that this eftate may confift both 
of corporeal and incorporeal hereditaments, or either. But 
no perfon can be property fiichan anceftor, as that an inherit- 
ance in lands or tenements can be derived from him, unlefs 
he hath had aftual feifin of fuch lands, either by his own en- 
try, or by the pofltflion of his own or his anceftor's leflee for 
years, or by receiving rent from a leflee of the freehold ; or 
unlefs he hath had what is equivalent to corporal feifin in he- 
reditaments that are incorporeal ; fuch as the receipt of rent, 
a prefentation to the church in cafe of an advowfon, and the 
like *». And therefore all the cafes which will be hereafter 

► Mentioned Page s^. * Black. Com, » V. 209, 
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mentioned (rc(|)eSing defcentto the heir), are upon the fup* 
pofllioD that the deceafed was the bit perfon adually Teifed 
of the inheritance. For the law requires this notoriety of 
pofleflion, as evidence that the ancedor had that property ia 
himfelf which is to be tranfmitted to his heir ^ 

Descent, or hereditary fucceffion, is a title whereby a 
man, on the dealh of his anceftof, acquires his eftate by right 
of reprefentation« as his heir at law. An heir, therefore, is 
he upon whom the law calls the ellate immediately on the 
death of the anceflor : and an eftate fodefcending to the heir, 
is in law called the inheritance. The doflrine of defcents, or 
law of inheritances in &e-fimple, is a point of the higheft im- 
portance, and the principal object of the laws of real property 
in England. All the rules relating to purchafcs, whereby the 
legal courfe of defcent is broken and altered, perpetually re- 
fer to this fettled law of inheritance, as a datum, or fii (l prin- 
ciple univerfaily known, and upon which their fubfequent li« 
mitations are to work. Thus a gift in tail, or to a man and 
the heirs of his body, is a limitation that cannot be perfeQly 
underflood without a previous knowledge of the law of de- 
fcents in fee-fimple. It may be perceived, that this is an ef- 
tate confined in its defcent, to fuch heirs only of the donee as 
have fprung, or fhall fpring from his body ; but who thofe 
heirs are, whether all his children both male and female, or 
the male only, and (among the males) whether the eldeft, 
youngeft, or other fon alone, or all the Tons together, (hall be 
nisheir : this is a point, that we muft refult bacK to the (tand^ 
ing law of defcents, in fee-Gmple to be informed of *,— « 
Concerning fee-tail, more will be faid in the two lubfequcnt 
fcflions. A brief defcription thereof, fee in p. 1 15. — In order 
to obtain a right conception of the law of de!eeni4 in tee- 
fimple, which will now be treated on alone, it will be necclfa- 
ry to obferve the following rules : 

The firft rule is, that inheritances (hall lineally defcend 
to the i(rue of the perfon laft aflually fcifed, in infinitum^ ox for 
ever; but (hall never loeally afcend. When therefore a per- 
fon dies fo feifed, the inheritance (irft goes to hia ilfue : as if 
there be A, B, and C, grandfather, tather, and fon: and B 
the father purchafes land and dies ; his fon C (hall fucceed 
him as heir, and not A the grandfather; to whom the laud 
fliall never afcend, but (hall rather efcheat to the lord *. 

The fecond rule is, that the male iifue (hall be admitted 
before the female. Thus fons (hall be admitted Defore daugh- 

« Black. Com. z V, 409. ' Ihid. zoi. * Littleton, fcft. 3. 
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ters. As if A hath two Tons, C and D, and two daughters, 
Eand F, and dies; firftC,and (in cafe of his death withoui 
iniie) then D, (hall be admitted lo the fucccifion in preference 
to both the daughters ', 

The third rule is, that where there are two or more male? 
in equal degree, the eideft only fliall inherit ; but the female^ 
all together. As if a man hath two fons, A and B, and twq 
daughters, C and D, and dies; A his eideft fon ftiall ?lone 
fucceed to his eftate, in exclufion of B the fecond fon and 
both the daughters ; but if both the fons die without ifliie be- 
fore the father, the daughters C and D fliall both inherit the 
eftate as co-parceners'^. 

The fourth rule ij, that the lineal defcendants,i« infinitunif 
of any pcrfon deceafed, ihall reprefent their anceftor ; that is, 
ihall ftand in the fame place a% the perfon himfelf would have 
fione had he been living. Thus the child, grandchild, or 
greatgrandchild (either male or female) of the eideft fon, 
fucceeds before the younger fon, and fo in infinitum^. And 
thefe rcprefentativcs fliall take neither more nor lefs, but juft 
fo much as their principals would have done. As if there be 
two fiftefj, A and B, and A dies leaving fix daughters, and 
then J. S. the father of the two fifters dies without other iflTue; 
thefe fix daughters fliall take among them exa£lly the fame 
as their mother A wopld have done, had flie been living ; 
that is, a moiety, or one halif of the lands of J. S. in copar- 
cenary : fo that upon partition made, if the land be divided 
into twelve parts, B the furviving fifter fliall have fix thereof, 
and her fix nieces (he daughters of A one apiece '• 

This tifki^g by reprpfetjtation is called CucccfTion In^irfes, 
according to the roots; fince all the branches inherit the 
fame fliare that their root, whom they reprefent, would have 
done. For example, fuppofe the next heirs of Titius be fix 
nieces, three by one fifter, two by another, and one by a 
third ; his inheritance by the law of England will he di- 
vided into three parts, and diftributed per Jitrps^ thus; one 
third to the three children who reprefent one fifter, another 

f Hale's Hiilory of the Comraoi> y Hale, 236, 237. Black. 2 V. ti6, 
Law, 235. Black, Com. 2 V. 213. ' | Black. 2 V. 217. 
8 Hale, 238. Black, a V.214, 
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third to the two who rcprerent the'fecond, and the remain* 
ing third to the. one child, who is "the fole reprefentative cif 
her mother'^. This mode of reprefentation is a neccllary 
confequence of the double preference given by our law, fir ft 
to the male iffue, and next to the firft born among the males*. 
The iffue of the eldeft fon excludes all other pretenders, as 
the fon himfelf (if living) would have done ; but the iffue 
of two daughters divide the inheritance between them, pro- 
vided their mothers, if living, would have done the fame". 
Among thefe feveral.iffues, or reprefentatives of the rc- 
fpedlive roots, the fame preference to males, and the fame 
right of primogeniture, or firft birth obtain, as would have 
obtained at fir^ among the roots themfelves, the fons or 
daughters of the deceafed. As if a man hath two fons, A 
-and B, and A dies, leaving two fons. and then the grand- 
father dies ; now the eldeft fon of A (hall fucceed to the 
whole of his grandfather's eftate : and if A had left only two 
daughters, they ihould have fucceeded alfo to equal moieties, 
or halves of the whole, in exclufion of B and his iffue. But 
if a man jiath only three daughters, C, D, and £; and C 
dies Je^^ving two fons, D leaving two daughters, and E 
leaving a daughter and a fon, who is younger than his fifter : 
here, when the grandfather dies, the eldeft fon of C (hall fuc- 
/ceed to one third, in exclufion of tlie yoUnger ; the two 
daughters of D to another third in p'artnerihip ; and the fon 
pi E to the remaining third, in exclufion of his eldeft fifter. 
And the fame right of reprefentation, guided and reftrained 
iby the fame rules of defcent, prevails downward in in- 
finitum "• 

The fifth rule is, that on failure of lineal dercendajils,.or 
iffue of the perfon laft fcifed, the inheritance fliall defcend to 
the blood of the firft pure hafor, fubjefl: to the three preced- 
ing rules. Thus, if G. S. purchafes land, and it dtjcends to 
J his fop, and J dies feifed thereof without iffue, whoever 
fucceeds to this inheritance muft be of the blood of G. S, the 
iirft purchafor of this family °. The firft purchafor is he 
who firft acquired the eftate to his family, whether the fame 
>vas transferred to him by fale, or by gift, or by any other 
pieihod except oply that of defcent p. This is ttie principle 

* Black. Com. 2 V. 217. ■ Black. 2 Vol. 218, 210. 

J Ibid. 2 r8 ' *> Hale, 217. 129. Black. 2 V. azo. 

c Hale, ri.C.L. 237, 838. Black. p Black. 2 V. 220. 
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upon which the bw of collateral inheritances depends ; thaf 
lipon failure of iffue in the laft proprietor, the eftatc (hall 
defcend to the blood of the firil purchafor^ ; or, that it fliall 
refult back to tht heirs of the body of that anceftor, from 
whom it either really has, or is fuppofed by fiSion of law to 
have originally defcended. As if A dies without ifliie, his 
cftate (hall defcend toC his brother, who is lineally defcend- 
ed frotti D his next immediate anceftor or father. On fai- 
lure of brethren or fifters, and their iffue, it Oiall defcend to 
the uncle of A, the lineal defcendantof his grandfather, and 
fo on in injimium\ 

Here we muft obfcrve, that the lineal anceftors, though 
(according to the firft rule) incapable themfelves of fucceed- 
ing to the eftate, becaufe it is fuppofed .to have already paffed 
themt are yet the common ftocks from which the next fuc- 
ceffor muft fpring. And therefore the father, or other lineal 
anceftor, ishimfcif faidto be the heir, though long fincedead, 
as being reprefented by. the perfons of his iliue ; who are held 
to fucceed not in their own rights, as brethren, uncles, &c. 
but in right of reprefentation, as the ofi&pring of the father, 
grandfather, &c. of the deceafed. But though the common 
anceftor be thus the root of the inheritance, yet with us it is 
not neceflary td name him in making out the pedigree or de- 
fcent. For the defcent between two brothers is held to be 
an immediate defcent ; and therefore title may be made by 
one brother or his reprefentatives to or through another, 
without mentioning their common father. If G hath two 
fons, J and F, F may claim as heir to J, without naming 
their father G, and fo the fon of F may claim as couGn and 
heir to M the fon of J, without naming the grandfather, viz. 
as fon of F, who was the brother of J, who was the father 
of M. But though the common anceftors are not named in 
deducing the pedigree, yet the law ftill refpe£ls them as the 
fountains of inheritable blood ; and therefore, in order to 
afcertain the collateral heir of J, it is in the firft place ne- 
ceffary to recur to his anceftors in the firft degree, and if 
they have left any other iffue befides J, that iflue will be his 
heir. On default of fuch, we muft afcend one ftep higher 
to the anceftors in the fecond degree, and then to thole in 
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Com. 2 V. 223, 



the 



who dies without Will or Testament, gt 

the third and fourth, and fo upward tn infinitum^ till fome 
anceflor be found, who have other ilTue defcending trom 
them bcfides the dtceafed, in a parallel or collateral line* 
From thefe anceftors the heir of J muft derive his defccnt ; 
and in fuch derivation the fame rules tnuft be obferveJ with 
regard to fex, primogeniture, and reprefentatlon, ih:it have 
before been laid down with regard to lineal defcent from ihc 
perfon of the laft proprietor.'. 

Her£ again wfr tnuft obferve, in rcfpe£l to collateral inhe- 
ritances, that the heir need not be the neareli kinfman ab- 
folutely, but only fui mcdo ; that is, he tnuft be the neareft 
kinfman of the whole blood; foi if there be a much nearer 
kinfman of the half blood, a diftant kinfman of the whole 
blood (hall be admitted, and the other entirely excluded*. 

A KINSMAN of the v^rhole blood is he that is derived, not 
only from the fame anceftor, but from the fame couple of 
anceftors. As if the blood ot J. S. was compofed of ihole 
of G* S. his father, and L. B. his mother, therefore his 
brother F, being defccndcd from both the fame parents, 
hath entirely the fame blood with J. S. or he is his bro- 
ther of the whole blood. But if after the death of G. S. 
L. B. the piother marries a fecopd huiband L. G. and hath 
}flue by him; the blood of this iffue, being compounded of 
^e blood of L. B. (it is true) on the one part, but that of 
L. G. infleadof G. S. on the other parr, it hath therefore only 
half the fame ing-redients with thai of J. S. : fo that he is only 
his brother of the half blood, and for that reafon they (hall 
never inherit to'cach other. Soalfo, if the father lias two fons, 
A and B, by different ventures or wives; now thefc two bre- 
thren ar$ not brethren of the whole blood, and therefore ihall 
neyer inherit tp each other, bin tllfe eftate ihall rather efchcat to 
the lord ". Nay even if the father dies, and his lands defcend 
to his eldeft fon A, who enters thereon, and dies feifed wiilu)ut 
iffue, flill B Ihall not be heir to this ellatc, becaufe he ih only 
of the half blood to A, the perfon laft feifed ; but, had A 
died without entry, then B might have inherited ; not as 
lieir to A his half-brotljer, but as heir to their common father, 
who#as the pecfon la(l aftualiy feifed*'. 

• Black. Cdra. i V, zzB, * Hale, H.C. L. 23?. Black. 2 V. 

f Ibid. 227,' 227. 

• Ibid. 
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In collateral inheritances the male flocks (hall be pre. 
ferred to the female (that is, kindred derived from the blood 
of the male anceftors fliall be admitted before thofe from the 
blood of the female*) unlcfs where the lands have, in faft, 
dcfcendcd from a female ^. Thus the relations on the father's 
fide are admitted in infinitum^ before thofe on the mother's 
fide are admitted at all; and the relations of the father's fa- 
ther, before thofe of the father's mother, and fo on '. Yet 
v^henever the lands have notorioufly defcended to a man from 
his mother's fide, this rule is totally reverfed, and no rela- 
tion of his by his father's fide, as fuch, can ever be admitted 
to them ; becaufc he cannot poffibly bj of the blood of the 
firft purchafor. And fo, e converfo^ if the lands defcended 
from the father's fide, no relation of the mother, as fuch, 
Ihall ever inherit. So alfo if they in faft defcended to J. S. 
from his faftier*s mother C. K ; here not only the blood of 
L. B. his mother, but alfo of G. S. his father's father, is per- 
petually excluded. And, in like manner, if they be known 
to have defcended from F. H. the mother of C. K. the line not 
only of L. B. and oi G. S. but alfo of L. K. the father of C, is 
excluded *. Whereas when the fide from which they de- 
fcended is forgotten, or never known (as in the cafe of an 
ellate newly purchafed to be holden ut ftudum antiquum 
or as a feud of indefinite aotiquity ; as all the eilates held 
in fee-fimple throughout the kingdom are held ^)^ the right 
of inheritance runs up all the father's fide, with a pre- 
ference to the male flocks in every inflance; and if it finds no 
heirs there, it then, and then only, reforts to the mother's 
fide, leaving no place untried, in order to find heirs that 
may, by poflibility, be derived from the original purchafor. 
The greatefl probability of finding fuch was among thofe 
defcended from the male anceftors ; but upon failure of iflbe 
Ithere, they may poffibly be^ound among thofe derived from 
the females S 

From what has been here faid, the reader may form an 
idtfa of the law of defcents in fee-fimple; and for a more full 
and perfpiciious view thereof, we (ball refer to the learned 
authors here cited, efpecia|ly to the commentaries of judge 
Biackflone; where it need not be faid this fubje£l is^ply 

« Hale. H. C. t. 241. Bla^k. Com, • Black. 2 V. 236, 

tt V. 234. fc Jhii. 222. 

y Black. 2 V. 234. « Jl^id, 236. 
» Hak, ^42. Black, z V. 334. 
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treated on, as it is well known, by the book being in the 
hands of moil of the profeOion of the law, as well as of manv 
of the nobility and gentry throughout,! he kingdom ; on whicn 
account* and for its repute and authenticity, it has hitherto 
been frequently cited inftead of other authors. 

As to the heir, he is much favoured by the law ; as not 

being lial^le to pay any fimple contra£l debts due from the 

deceafed, not even if the efiate was parchafed with the 

money for which the (imple contrafl deots are due \ And 

in cafe the eftate is mortgaged, if the deceafed have left 

enough per(bnal eftate to oifcharge all his debts, the real 

eflate muft be redeemed for the benefit of the heir*. But 

where the deceafed has not left a fufficiency of perfonal 

eftate to difcharge all his debts, the real eftate will be liable 

16 anfwer thofe due by bonds and fpecial contrads, whereby 

he hath bound himfelf and his heirs ; and this eftate de«- 

Icending from the deceafed anceftor, who hath thus bound 

himfelf and heirs, will be real a^etSy or a^ets by defcent, 

mentioned in a former chapter ^ And where the real eftate 

is given to any pcrfon. By the ftatnte of the 3 W. & M. c, 

14. it is enaded, that all wills and teftaments, limitations, dif- 

pofitions, or appointments, of or concerning any manors, mef- 

fuages, lands, tenements, or hereditaments ; or of any rent, 

profit, term, or charge, out of the fame, whereof any perfon 

at the time of his deceafe fliail be feifed in fee-fimple, in oof- 

feflion, reverfion, or remainder, or hath power to difpole of 

the fame by his laft will and teftament ; inall be deemed and 

taken to be fraudulent, and abfolutely void and of ftone effeR, 

againft fuch perfons, their heirs, fucceftbrs, executors, admi* 

niftratorF, and aftigns, to whom the deceafed fliall, by bonds 

or other fpecialties, have boimd himfelf and his heirs : and 

all fuch creditors may have and maintain a6lions of debt 

upon their bonds ana fpecialties, againfl the heir at \mif of 

the obligor and fuch devifee jo'ntly. Yet it is provided^ 

that, where there iball be any limitation or appomtment, 

devife or difpofition, of or concerning any manors, mef- 

fuages, lands, tenements, or hereditaments, for the raifing 

or payment of any real or juft debts ; or any portions or 

funis of money for any child or children of any perfon, other 

than the heir at law, according to any marriage contraff or 

agreement in writings bona fide made before fuch marriage^ 

tlic fame ftiall be in full force ; and the fame manors, mcf- 

' Black. Com. 3 V. 430* when liable to anfwrr debts or le- 

* Mentioned in Page 54* faciei, will be treated on in a lub* 

/ Page 45. -^ Aficli by defcent, leriurnc part of our work, 
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fudges. lands, tenementSi and hereditaments; (hall be holden 
ancT enjoyed by every fuch perfon, his heirs, executors, ad- 
minillrators, and alfigns, for whom the faid limitatian, ap- 
pointmenty devife, or difpontion was made, and by his truHee 
or trurtees, their heirs, executois, adminiftraiors, ,and aifigns, 
for fuch edateor intereft as (hill be limited or appointed, de- 
viTed, or difpofed, until fuch debt or portion (h^lt be raided and 
paid s. — And where any heir at law (h^ll be liable to pay the 
debt of his anreftor* in regard of any lands, tenements, or he* 
reditamentsdefcending tobini. and fhall fel), alien, or make 
gver the fame, before any action brought or procefs fued out 
againft him ; it is enaded, that fgch heir at l^w (hall be an- 
fwerable for fucb debt, in an adioxi of debt, to the value of 
the land fo by him fold, aliened, or made over ; in which cafe 
9II creditors Ihall be preferred, as in anions againft executors 
and adminillrators, and fuch execution (hall be taken est 
upon any judgment fo obtained againft fuch heir, to the value 
of the uid land, as if the fame were his own proper debt ; 
faving that the lands, tenements, and hereditaments bona fide 
aliened before the a61ion brought, fhall not be liable to fuch 
execution. 

S£CTtOM THE SECOND* 

HOW THE LAW DISPOSES OF a WIFE'S REAL 
ESTATE J OR THE LAW CONCERNING A TE- 
NANCY BY THE CURTESY OF ENGLAND- 

* 

WHERE a man taketh a wife feifed of an eftate in fee- 
(imple, or fee^tail» and hath iifue by her ; although 
the iflue afterward die or live, the hulband fliall hold the land 
during his life, as tenant by the curtefy of England *. To 
make a tenancy by the curtefy, tbefe four requilites are necef- 
fary ; marriage, feifin of the wife, iifue, and death of the wife, 
I. yhe marriage myft be canonical and legal. 7., The 
feifin of the wife, which mail be an aftual feifm or poflfeffion 
of the lands ; not a bare right to pcfTefs, which is a feifin in 
law, but an aflual poffeffion, which is a feifin in deed : there- 
fore a man fhall not be tenant by the curtefy of a remainder 
or revcrfion*'. But entry is not always neceffary to give 
feifin in deed ; for if the land is in leafe for years, curtefy 
may be without entry or even receipt of rent, the poflei- 
fion of the Icilee for years being deemed the poffeliion of 

I A dcvifc for payment of dcbt« further mention is made GoncerniDg 

muft provide for it in a prafticablc fraudulent devifcs. 

manner, otherwife it will be within " Co. Litt. 29, 

tlic meaning of this a£l; as (hewn in >> BUck. Com, 2 V. IZ7. 
a fubfe^ucnt part of our work, where 

. huftind 
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Iiufband and wife ^ And of fome hereditaments a man may 
be tenant by the curtefy, though there have been no zStusA 
feifin of the wife ; as in the cafe of an ^dvowfon, where 
the church has not become void in the lifetime of the wife ; 
^vhich a man may hold by curtefy, becaufe it is impoflibie 
to have had a£tual feifin of it, and impoUntia excufat legem^t 
or impotency excufeth the law. And though, in (tridneff 
of law, there cannot be curtefy of trufis ; yet the courts of 
equity have allowed curtefy both of trulls and other in- 
terefbt which, though in law mere rights and titles, are 
deemed efiates in equity. However, a wife, in point of be- 
nefit, may have a truft of inheritance which may be fo de- 
clared as to prevent curtefy ; as by directing the prontf 
during the wife's life to be paid to her feparate ufe*.— If the 
vrife be an idiot, the huftand Ihall not be tenant by the cur- 
tefy of her lands ; for the king, by prerogative, is mtitled to 
them, the inftant fhe herfelf has any title ^ — 3. The iifue 
mui\ be born alive. Some have had a notion that it mud be 
heard to cry; but that is a millake*; crying indeed i» the 
ftrongeft evidence of its being born alive, but it is not the 
only evidence \ The iifue mull alfo be born during the life 
of the mother; for, if the mother dies in labour, and the 
Cxfarean operation is performed, the hufband, in this cafe, 
Oiall not be tenant by the curtefy : becaufe, at the inllant of 
the mother's. death, he was clcariy not intitled, as having had 
no iifue born, but the land defcended to the child, while he was 
yet in his mother's womb: and the edate, beingonce fo veil- 
ed, (hall not afterwards be taken from him *. , The iffue that 
muil be fo bom alive, as has been obferved, mull alfo be capa- 
ble of inheriting the mother's eftate^ Wherefore, if a woman 
be tenant in tail maU^ and hath only a daughter born, the huf- 
band if not thereby intitled to be tenant by the curtefy ; be- 
caufe fuch ifliie female can never inherit the eflate in tail male, 
and if a woman be delivered of a monfier, which haib not 
human fhape, he is not capable of inheriting ; yet, if he hath 
human fhape, though deformed in body, he is capable K '^he 
time when the iflue was born is immaterial, provided it is 
born during the coverture; fqr whether it be born before or 
after the wife's feifin of the lands, whether it be living or 
dead at the time of the feifin, or at the time of the wife's de- 
ccafe, the hufband (hall be tenant by thecurtely "*. — ^4. By the 
death of the wife (after iflue had as before obierved) the huf- 

« Co. Litt. 29. Kote 3. 13 Ediu * 8 Co. Rep. 34. 

< BUck« Com. 2 V* ifij. < Co. Litt. £9 

• Co. Litt. 29. Note 6, 13 Edit. ^ Black. Com. z V. iig, 

< Black* Conu i V^^is;. * Co. Litt. 29. 
f Ibid. • Aid. 
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(as where by a fine land is granted to a man, and he imme- 
diately renders it back by the fame fine), fuch a feifm will not 
entitle the wife to dcfwer ■ : for the land was merely in traij- 
itu, and never refted in the hufband. But if the land abides 
in him for a finele moment, it fecms that the wife (hall be 
endowed thereof. This dofhine was extended very far by a 
jury in Wales, where the father and fon were both hanged 
in one cart, but the fon was fuppofed to have furvived the 
father, by appearing to. flruggle longed ; whereby he became 
feifed of an cftate by furvivorlhip, in confequence of which 
feifin his widow had a verdift tor her 3ower^ A widow 
may be endowed of all her hufband's lands, tenements, and 
hereditaments, corporeal or incorporeal^ under the reftric- 
tions before mentioned, unlefs there be forae ipecral reafon to 
the contrary. Thus, a woman fliall iwt be endowed of a 
caftle built for defence of the realm, becaufe it ought not to 
be divided. But of a caRIe that is only for the private ufe 
and habitation of the owner, a woman (hall be endowed "• 
So a woman (hall not be endowed of a common without ftint; 
for as the heir would then have one portion of this common, 
and the widow the other, and both without flint, the com- 
mon would be doubly (locked. But a woman (haU be endow- 
ed of a common certain ; and fo of oilier incorporeal heredi- 
taments; as rent, rent-fervice, rent-charge, and rent- feck ^ 

mentioned in this and a former chapter '. Though curtefy 

out of a truft is allowed, as was mentioned in the former part 
of the foregoing feSion ; yet dower has been refufed there- 
out; a partiality not eafy to be reconciled with reafon, 

however fettled by the current of authorities ^ Wheie 

dower is allowable, it matters not though the hufband alien 
or fell the lands during the coverture ; for he alieis them 
liable to dower ^ of which the wife cannot be barred but by 
a fine, or like matter of record, to which (be muft be privy, 
«nd privately examined : wherefore, and for faving the ex- 
pence of a fine, it is common, where the efiate is but of fmall 
value, for the hu(band, when he conveys it, to bind himfclJ 
by a bond, to fave harmlefs and keep indemnified the pur- 
chafer, againft any claim that might afterwards be made fqr 
or in refpeft of dower. Yet as there is no method of eftrc- 
tually barring the wife but by a hi.e, or like matter of re- 
cord, the bond can be but of little uk if the obligor Qiould die 
infoivent ; fo that it behoves the purchafor, in cafe he takes 

• Co.LItr, 31. e Pag. 24. g6. 

] BJack. Com. ft V. 13*. t Co. Lkt. 29. Note 6. 13 Edit. 

* Ikd, 32 ^ 
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flic mufl: be the wife of the party at the time of his deceafe ; 
for if (he be divorced a vinculo matrimonii, that is, from the 
band of matrimony, (he (hall not be endowed; for ubi nullum 
matrimonium ibi nulla das, that {^, where there is no mar- 
riage there is no dower. But a divorce a menfa et thoro, or 
from bed and board only^ doth not deltroy the dower ; not 
even if it is for adultery itfelf* by the common law^ But by 
the flatute 13 Edw. I. c. 34. if a woman elopes from her 
hutband, and lives with an adulterer, (he fhall lofe her dower, 
unlefs her hufband be voluntjlrily reconciled to her. And 
the widows of traitors, or perfons attainted of treafon, arc 
barred of their dower (except in the cafe of certain modern 
treafons relating to the coin'); but not the widows of felons ^ 
An alien (one born out of the King's allegiance) cannot \>6 
endowed, unlefs flie be queen confort ; for no alien is capable 
of holding lands. And that the wife may h^ endowed, fhe 
muft be above nine years old at her hufband's death, otherwife 
ftie Ihall not be endowed ». 

The wife being entitled by law to be endowed of onc^ 
third part of all fuch lands and tenements of which her huf- 
band was feifed in fce-fimple or fee-tail, at any time during 
the coverture or marriage, (hall hold fuch one-third part during 
the term of her natural life ; and that whether (he hath illiKi 
by her hufband or not ^, provided any ifluc which (he might 
have had, might by poffibility have been heir. Therefore, 
if a man feifed in tee-fimple hath a fon by his (irft wife, 
and after marries a fecond wife, (he (hall be endowed of his 
lands ; for her iCfue might by poffibility have been heir 
on the death of the fon by the former wife. But, if there 
be a donee in fpecial tail, who holds lands to him and the 
heirs of his body begotten on Jane his wife: though Jane may 
be endowed of thofc lands, yet if Jane dies, and he marries 
a fecond wife, that fecond wife (hall never be endowed of 
the lands entailed ; for no \S\it that (he could have, could 
by any poffibility inherit them*. A feifin irt law (that is, 
a right to poflfefs) of thehu(bandi will be as efFeflual as a fei- 
fm in deed, which is an aftual po(reffion \ in order to render 
the wife dowable ; for it is not in the wife's power to bring 
the hu(band's title to an aftual feifin '. Yet the feifin of 
the hufljand for a tranfitory inftant only, when the fame a6l 
which gives him the efhte conveys it alfo out of him again 

' Cov Lltt. 32. w IhiL 

I ' Stat. 5Eliz. c. IT* iSElIz. c. I. *■ Black. Com. 2 V. 13 r. 

I * Black, Com. aVi 131. v Ibid. 127. 

• Co,Litt. 31* * Co. Litt. 3f. 
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ing in Kent, though it is to be found in other parts of tk 
kingdom *. By this cuftom, not only the eldeft fon of the fa- 
ther ftiall fucceed to his inheritance, but all the fons alike \ 
And though the anceftor may be attained and hanged, yet 
the heiF (hall fucceed to his eftatc without any efcheat to the 
lord '. And by this cuftom the hufband (hall be tenant 
by the curtcfy without having any iffue °* ; yet curtefy by 
the cuftom of gavel kind, is fubjefl to fev^ral di fad vantages; 
for it IS only a moiety of the wife's land, and it ceafeth if the 
hufbahd marries again". — By the ftatute 31 Hen. VIII. c. 3. 
a great part of Kent is made defcendable to the eldeft fon. 
according to the courfeof the common law ; as by means of 
that cuftom divers ancient and great families, after a few 
defcents, came to very litde or nothing**. And there are fix 
other ftatutes for difgavelling particular lands in Kent, be- 
fides the 31 Hen. VIII. though that is the only ftatute in 
prints 1 hofe are mentioned in Mr. Robinfon s book on 

]gavel kind ^ Another of thofe cuftoms is the cuftom that 

prevails in divers ancient boroughs, and therefore called bo- 
rough englifl], whereby the youngcft fon fliall inherit the 
cftate in preference to his elder brothers**. And there is a 
cuftom in other boroughs that a widow fliall be entitled for her 
dower to all her huft)and's lands ; whereas by the common law 
flie fliall be endowed of one-third part only '. Likewife there 
are fpecial and particular cuftoms of manors, of which every 
one has more or lefs, and which bind all the copy-hold and 
cuftomary tenants that hold of the faid manors *: Some copy- 
holders are for lives, bne, two, or three fuccefllvely ; and 
fome inheritances from heir to heir by cuftom ; and cuftom 
ruleth thofe eftatcs wholly, both for widow's eftates, fines, 

heriots, forfeitures, and all other things '. The cuftoms 

that prevail in the city of London and province of York, 
which comprehend fo confide'rable a part of the kingdom, 
will be the fubjeft of the enfuing chapter* 

* Black. Com. i V. 74^ ** tlie qoinmon law ati<3 the euflom, 
•" Co. Litt. 175, « and therefore undertakes to prove 

* Black. Comv i V. 74. 2 V. 84, **"it by authorities on record." 
■ Co. Litt. 30. " Co. Litt. 140. 

» Ibid, Note I. 13 Edit, Refers to p Robin f. on Gravel k. 75. 

Aobinf. Gavelk. b. 2. c. i. and fays, •« Black. Com. i V. f^, 

*» There the learned author fuggefts, ' Ibid. 

** that fome have doubted, whether * Ibid. 

" there is any fuch variance bctwcea * Bacon's L^w Tra£l«, i^;. * 
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CHAP. V. 

^Jbe Glooms of the City of London and "Province of 

fork. 

SECTION THE FIRST. 

WHEREIN THE CUSTOMS OF LONDON A>rD 
YOKK AGR^iE, AND WHEREIN THEY VARY. 

1^ IC THAT thofecuftoms are within the dty of London and 

VV provinceofYorkt which comprehend fo large and 

conGderable a part of the kingdom, it is fomewhat (Irange 

fays Dr. Burn, that fo few authors have taken anv pains to 

inform their readers or themfelves ; and that thofe cudoms 

are fo ancient; and of ancient times were of fuch general and 

almoil univerfai extent, that fome of the greateft lawyers 

have doubted whether they were not part of the common 

law* Formerly, aot only in the province of York and 

city of London, but in mod, if not in all parts of England, 

a man was reftrained from bequeathing the whole of his per- 

fonal eftate away fiom his wife and children ; but the law in 

that particular is now altered though it continued in the 

province of York, the principality of Wales, and in the city 

of Londoni later than in other parts of the kingdom, and 

till very modern times; when in order to favour the power 

of bequeathing, and to reduce the whole kingdom to the 

fame ftandard, three ftatutes were provided, the one 4 & 5 

W. & M- c. 2. explained by 2 & 3 Ann. c. 5.^ for the 

province of York ; another 7 & S W. III. c. 38. for Wales ; 

and a third 1 1 Geo. L c. 18. for London: whereby it is 

enafted that pcrfons within thofe diftrifts, and liable to thofe 

cudoms, may (if they think proper) difpofeof all their per- 

fonal edates by will ; and the claims of the widows children 

* Ecclef. ILsw, 4 V. 3^3. York, tt^al\ be repealed; fothatiilban 

^ This ftatute o? c & 3 Ann. recites, be lawful for all and every the citrcn* 

that a provifo wai contained in the fta- of the city of York, who (hall be irec- 

tutt 4 W. & M. that nothing therein roco of the faid city, inhabiting thcrc^ 

coataihed Ibould extend to the ciiitens in, or within the f*iburbs thereof, by 

of the city of Yotk;and thatthe mayor tb<-ir lail wills and tcUamcntSf to diU 

and commonalty, on behalf of the 11:- pofc of their goods, chattels, and other 

habitants of the fi'id city had requeued pcrfonal eftate, to fuch pcrfons as they 

that thefaid provifo might be repealed, (hall think fit, as any other pcrfons in- 

And by the iUtute 2 & 3 Ann. it is en- habiting within the province of York, 

a£led that thefaid provifo, at far as the nay lawfully do by virtue of the 

fame coaccrncd the ciiiseiu of the city of fbtute 4 W. & M . 
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and other relations to the contrary are totally barred. Si? 
that now, throughout all the kingdom of England, a man may 
devife the whole of bis chattels as freely as he formerly could 
any part thereof ^ But in cafe of inteftacy, the ftatute of 
diftributton exprcfly excepts and referves the cuftoms of the 
city of London and province of York. So that although the 
reftraint of devifing is removed by the 0atutes juft mentioned, 
yet the ancient cufioms of London and York reqaain in full 
force with refpeS to the cftaljes of inteftates**. And by the 
cuftom of the city of London, there is ilill a diGTerence to 
what it is in mod bth^r parts of the kingdom in refpefl to the 
difpofing the care of children ' ; as by the ftatute 1 2 Car. IJ. 
c. 24. any father under age, or of full age, may by deed 
or will difpofe of the cuftody of his child, either boro or un. 
burn, to any perfon, except a popifti recufapt, eithter in 
pofT^fflion or reverfioni till fuch child attains the age of iwenty- 
one years. But if the father is a freeman of London, he can- 
hot aevife the difpofition of the body of his child ; and if he 
doth, yet the infant (hall remain in the cuflody of the diayor 
iand aldermen <, who are guardians to the children of all free- 
men of London that are under the age of twenty-one at the 
time of their father's deceafe \ So that if a freeman or free- 
womandie, leaving orphans within age uomarried, the court 
of orphans, which is held by cuftom timeout of memory, 
before the lord mayor and aldermen of the city of London^ 
(hall have the cuftody of their body and goods ; and the exe- 
cutors or adminiftrators (hall exhibit inventories before them, 
land become boiind to the chamberlain to the ufe of the or- 
phans, to make a true account upon oath ; and if they refufe, 
they may be eotrimitted' till they become bound *. And their 
being bound in the fpiritual court doth' not excufe them from j 

• Black. Com. a V* 493' By the- in fecunties, and the intereft of the 

ititute XI Grco. T, it (hdU be lawful for i^hole to be paiii to his wife for her 

•H per font Who, .after the tit' of Jilne life, and after her deceafe the principal 

173^, (hall become free of the city of io be paid to bit fifter, and'her chil- , 

London, and for all who at that time dren, or fuch of them at (hould be 

Ihall be unmarried, and not have iffue tktn Jiving.— i-Thc widow claimed a | 

by any former marriage, to difpofe of mdieiy or the perfonal eftate by the 

their perfonaleftate. But if ^ny pei'- cuftom of Lohddn; and held byloid 

Ion who fliall be free of the city, hath Hardwicke, chancellory with great 

•greedor (ball agree by writing, in con- clearnefs, that (he is entitled to it, 

fidcration of marriage or otherwife,that The cuftom of London not being tak- 

his perfonal eftate (hall be diftribiited en away by ftat. of 1 1 Geo. i. in this 

according to the cuftom of the city; or cafe, Danjln v. ffaojeSf July, 1755. 

in cafe any peifon fo free (hall die in- Amb. Rep. B76. 
tefhte, his perfonal eftate (hall be fub^ ' Black. Com, a V, 518, 
jcft to the cuftom.— A fieenun of « Co, Litt. 88. 
London, who had a fon by a former mar- s Priv, Lond. 287. 
Hage, married a fecond wife. The fon ** iJ«y. 288. 
afterwards died, and the hufband dc- ^ Uid, 28o> 287* 
vikd his perfonal eftate to be laid' out 

this 
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this cuftom S as they may ftill be compelled to give, other 
fccurity to the chamber of London *. And if any perfon in- 
termarry with an orphan, without the confent of the court, 
fuch perfon may be fined by them, according to the quality 
and portion of the orphan ; and unlefs fuch perfon pay the 
fine, or give fecuriiy to pay it, they may commit him to 
Newgate, to remain there till he fubmit to their orders ". 
A peer has no privilege for taking and marrying an orphan 

of London without licence ". He that marries an orphan 

without the confent of the court, muft make a jointure before 

he receives the portion®. Upon the marriage of orpVians, 

the cuftom is to appoint th^ common ferjeant to treat and 
take fecurity for the orphap '. 

As to inteftacy, in the main the cuftoms of London gnd 
York agree ; but there are fome variations, and in two prin- 
cipal points they confiderably differ^ The one is, that in 
Londoii the (hare of the children (or orphanage part) is not 
fully vcfted in them till the age of twenty-one, before which 
they cannot difpofe of it by teftamenf^; and if they die 
under that age, whether fole or niarried* their (hare (hall fur- 
vive to the other children '. The other is, that in the pro- 
vince of York, the heir at common law, who inherits any 
land, either in fec-fimple or fee-tail, is excluded from any 
filial portion or re^fonable part* — —As thofe variations will 
appear more con fpicuous hereafter, we (hall now proceed to 
fake a view of thofe cuftoms under two diftin£l h^ads, 

SECTION THE jSECOND, 

THE CUSTOMS OF THE CITY OF LONDON as 
TO INTESTACY, 

IF a freeman of London dies in London, or elfewhere, /«- 
Ujiate^ and though his eftatedoth not lie in the city, but 
elfewhere, his children ar^ entitled to their {hare of his per<» 
fonal eftate by the cuftom S And if the freeman dies, leav- 
ing a widow and a child or children, his perfonal eftate 
(aHer his debts are paid, and ihe cuftomary allowance for 
his funeral, and lor the widow's chamber", are dedudled 
^hereout) is, by the cuftom of the city, to be divided into 

* Law of Exec. 252. "* The widow's tpparel, and furni* 

* 1 Roll's Abr, 550, ture of her bedchamber, in |<oadon| 
■ Priv. Lond. 282, 283, is called the widow's chamber. BUck. 

• Lev. 163. Com. zV. 518. In a cafe before lord 
« Priv. Lond. 186. Parker, it was fold that ch^ widow ii 
p Laws of Lond. 67. entitled to the furniture pf her chsm- 
4 8 Vcrn. 558. bet ; or, in cafe the eitate exceeds two 
' Prec. Cha. 537. ihoufand pounds, then to fifty pound 1 

• Swinb«2 3i. inftead thareqf. BriddliSind Briddicp 
^ Priv. Lond. a88% 7 Vin, Abr. 200. 

II 4 three 
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three ^qual parts, anddifpoFed of in the following manner; 
to wit, one-third part thereof to the widow, another third 
part to the children, and the other third part (being taken 
out of cuftom) is now, by the ftatute i Jac. II. c. 17. made 
fubjeft to the ftatute of diftribution ; and fo dividing the 
whole into nine parts, four ninths belong to the wife, and 
five ninths to the children ^''. And if a man dies worth 1 800I. 
leaving a widow and two children, the cflate ihall be divided 
into eighteen parts, whereof the widow fhall have eight, fix 
by the cuftom, and twp by the ftatute, and each of the chil- 
dren five, three by the cuftom and tvvo by the ftatute : if he 
leaves a widow and one child, (he fliall ftill have eight parts 
as before, and the child fliall have ten, fix by the cuftom, and 
four by the ftatute *. And if there fliould be an after-born 
child, fuch child will come in with the reft for the cuftomary 
Ihare of the father's perfpnal eftate ^. If the freeman leaves 
a widow, and no ohild, the widow fliall have three-fourths 
ofthevvhole; two by the cuftom, and one by the ftatute, 
and the remaining fourth fliall go by the ftatute to the next 
pf kin*. If he hath no wife, but hath children, the half 
of his perfonal eftate belongs to his children, aad the other 
half (being, as it is called, the dead man's part ; becaufe for- 
merly the ordinary, or he to whom the ordinary committed 
adminiftration, was to difpofe of the fame to! piou$ 
ufes for the benefit of the deceafed'5 foul) is no^ diftributable 
amongft the children by the ftatute \ And if he hath nei^ 
ther wife nor child at the time of his death ; then the whole 
belongs to the deccafcd, and i$ diftributable by the ftatute \ 
As to the freeman's grandchildren, the cuftom doth not ex- 
tend to thefe, as hath been determined in feveral cafes ^ 

We may now obferve what fttuatipn the widow muft be 
in at the time of her hufband-s death, that flie may be en- 
titled to his perfonal eftate ; as whether there is any fettle- 
ment whereby ftie may be barred of her cuftomary part, or 
the part (he may be entitled to under the ftatute of diftribu- 
tions ; and alfo the fituation the children muft be in that 
they may be entitled ; as, whether any of them have been 
advanced, fo as thereby to be barred in part or in whole of 
what they would otherwife be entitled to: which, after be- 
ing confidered, niore will be faid concerning the diftrihutioq. 

^^ 2Salk. 426. U Raym. 13*8. * i P. Will. 341. 

X Vern. 180. * Law of Teft. 196. 

» Black. Com.fi V. 518. «^ i Vcrn, 367. i P. Will. 341, 

7 Free. Cha. 499. • z Salk, 426. 
» Black. Coni. 2 V. 519. 
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If the wife be provided for by a jointure before marriage^ 
in bar of her cuftomary part, it puts her in a ttate of non«» 
entity with regard to the cuftom only ; but (he (hall be en* 
titled to her (hare of the dead man's part under the flatute of 
diftributionSy unlefs barred by fpecial agreement''; and if a 
freernan of London makes a jointure on his intended wife, 
and the fame is exprefled to be in bar only of her dower, or 
thirds of lands, tenements, and hereditaments, this (hall 
not bar her of her cullomary (hare of his perfonal eftate ' ; 
yet it is otherwife, if it is faid to be in bar o( her cuftomary 
part ^, In refpedl to the part (he will be entitled to under the 
fiatute of didributions; where a freeman whofe wife has been 
compounded w.th dies inte(iate, his widow (hall have fuch 
part as (he is entitled to under the flatute of diflributions, if 
there are no exprcfs words in the agreement to exclude lier': 
but wheie a widower and widow being about to intermarry, 
find having only perfonal eflate; by articles made before 
marriage, agreed, that in cafe the hu(band fiirvived, he(hould 
have two ihoufand pounds only of his wife's perfonal eftate, 
and the reft to be at her difpofal. Arc. and in cafe the wife 
furvived, then (he was to have two thoufand pounds out of 
the hufband's perfonal eftate, without faying only or no more. 
The hufband, being a freeman of London, died ; and his 
wife brought her bill for an account of his perfonal eftate 
over and above the two thoufar.d pounds, and fo to be let in- 
to the cuftomary fhare thereof; but it was decreed, that the 
equitable conflniction.of thofe articles muft be to exclude the 
wife from any further (hare out of the eftate ; and, though 
the words were not fo full to exclude her, yet the intent of 
the articles appearing to be a mutual reciprocal agreement 
between them for fettling each other's claim, ought not to be 
extended larger on one fide than the other, and decreed that 

the wife muft have only the two thoufand pounds \ 

Where a freeman of London, who was a widower, and had 
feveral children, being po(re(rcd of a confiderable leafehold 
eftate, on a fecond marriage conveys th^fc leafes in confider- 
ation of 200oL portion in truft for himfelf for life, remainder 
to his wife for life, in lieu and bar cf all dcwer^ cujhmarj 
(Jlattf &c. remainder to the firft fon of that mairiage, and 
io to every other fon ; and in the fettlement there was an 

< Blaci. Com, 2 V. ^19. titled to her /hares by the ftatute aD4 

« Eq.Caf.Abr. ic8, 1^9. cuftom; at mentioned in p. 67. iw 

' I *». Will. Y^o\ If there be a « Prcc.Cha. 347. 

provifo in a fettlement that the wife *» Laws of Loncl. I02. 



Ihould noi be barred, flic v.ill bt ca- 



agreement 



io6 The Disposal of a Person^s Estate 

agreement that the truftees (houid fell thofe leafes, and inveft 
the money in the purchafe of lands of inheritance to be fettled 
to the uies aforefaid ; but the hufband died before any pur- 
chafe made* and it was held that the wife was barred ^om 
claiming any other part of the perfonal eftate^ And ivhere 
91 fettlement was made on the wife of a citizen, of part of the 
perfonal eftate of the hufband, in bar and ratisfad:ion of all 
her claim and demand out of his perfonal eftate, by the cuflom 
or otherwije, and the hufband died intedate; it was decreed 
that the wife was barred of her diftributive (hare of his eftate 
by the flatute of dillribuiions^ 

Hence we may perceive, that if there are fufficient wofds 
in a fettlement made previous to marriage, the freeman's 
wife will be barred of the claim (he might olherwife have to 
her hulband's perfonal eftate, either by the cuftom or by the 
Itatute of diflnbutions ; in confequence of which it will be 
as it there were no wife, and the children will have one half 
by the cuftom, and the other half by the ftatute'. And if 
the wife be divorced for adultery, flie Ihall not have her cuf* 
toraary (hare". 

If any of the children are advanced by the father in his 
life-time with any fum of money (riot amounting to their full 
proportionable part), they fliall bring that portion into hotch- 
pot with the reft of the brothers and fifters, but not with the 
widow, before they are entitled to any benefit under the cuftom: 
but if they are fully advanced, the cuftom entitles them to no 
further dividend ". — The advancement muft be of money or 
perfonal eftate ; for the cuftom extends only to the perfonal 
eftate of a freeman ; becaufe when it firft began, the citizens 
of London had no regtird at al) to a real eftate, as they did not 
fuppofe any freeman of London would purchafe fuch eftate, 
but would employ his whole fortune and ftock in trade for 
fhe benefit of commerce ®. So a fettlement of a real eftate on 
a (cliild is no advancement, nor to be brought into hotchpot ^ : 
and if a citizen conveys to a child land of inheriunce, 
though it be exprefled for advancement, it bars no child's 
part i but fuch may come in for a fliare of the perfonal 

SEq.Caf. Abr. 153. • Bunb. 16. 

k Badcock and Stanhope, 7 Vjn. " Black. Com. 2 V. 519, 

Abr. 211. ' « Abr. Eq. Caf. 150. 

1 I P. Will 6^4. 2 P, Will. 5Z7« ? iCha.CaC i6^ 

eRatv 



tobo dies without Will or Testament. 107 

rflate %^'ith the Tt([\ And it has been certified, that where 
an heir or co-heir had a real eftate fettled on him or her, 
the fame waft out of the cuftom of the city of London ; and 
though the father ihould afterwards declare it to be a full 
advancement for fuch ch'tldt yet that was no bar to his 
orphanage part ; neither was it to.be brought into hotchpot, 
but was clearly out of the cuftom'. And where money 
was given by the father to be laid out in land to be fettled 
on the fan and the intended wife for their lives, with remain- 
ders in tail ; and the queflion was, whether this (hould be 
reckoned to be an advancement by part of the perfonal eftate 
of the father^ fo as the Ton ought to bring the fame into 
hotchpot, to entitle him to a (hare of the perfonal efiate? it 
was held by the lord chancellor, that this money was not to 
be reckoned as p^rt of the perfonal eltate'. 

How this advancement is to be bellowed, and what (lull 
be deemed an advancement either in part, fo that the child 
muft bring the fame into hotchpot before he be entitled to 
any beneht under the cuftom ; or in whole, fo as thereby the 
child will be excluded from having any furtherportion, (eems 
to have been much qucftioned. Though it is (aid» generally, 
by a late author, that any provifion made by the father in his 
Ufc*time for his children, is advancement within thecultom ; 
but that a fcttlement of a real cftate on a child is no advance- 
ment^ nor to be brought into hotchpot^ Yet fmall incon- 
fiderable fums occafiunaliy given to a child cannot be deemed 
an advancement, or part thereof; neither is maintenance 
money, or an allowance made by a freeman to his fon at tin: 
univerTity, or in travelling, &c. to be taken as any fart of 
his advancement ; this being only his education, anci it would 
create charce and uncertainty to enquire minutely into fuch 
matters, bo putting out a child apprentice is no part of his 
advancement, for it is only procuring the mailer to keep him 
for feven years inftead of the parent^. 

It is qucftioned by Mr. Vernon, whether only the pro- 
.vifion made on the marriage of a child, or in purluancc of a 
marriace agreeme;it, is an advancement^ ; and where 400I. 
were given to a daughter long after her marriage, and with^. 

1 a Cha, Caf. 160. * Lawof Tefl«ao5. 

f s Vern. ax6. ** Lawiof Lond, 8:. 

• ^nnandiktiJi JUm^wMd, i Vcrn.345* * i Vcm. 89. 
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out any agreement that the fame diould be for her marriage* 
portion ; the lord chancellor was of opinion, that it could 
not be any advancement, unlefs it had been given her as a 
niarridge portion, or in purfuance of a marriage agreement *. 

. Upon a reference to the recorder of I^ondon, by the lord 

chancellor, to certify what is the cuftom of London con* 
cerning the advancement of children by their father ; it was 
certified, that by the Jaws and cuftoms of the city, if any 
freeman's child be married in the lifetime of his or her father, 
by his confent, and not fully advanced to his full part or 
portion of his father's perfonal or cufiomary eftate, as he 
ihall be worth at the time of his deceafe ; fuch freeman's 
child, fo married, (hall be excluded and debarred from having 
any further part or portion of his or her father's perfonal or 
cuftomary eftate, to be had at the time of his deceafe ; ex* * 
cept fuch father, by fume writing by him written and (igned 
with his name or mark, fhall declare and exprefs the value of 
fuch advancement ; and then every fuch child, after the de- 
ceafe of his father, producing fuch writing, and bringing 
fuch portion fo had oi his father into hotchpot, (hall have as 
much as will make up the fame a full child's part or portion 
of the cuftomary eftate which his father had at the time of his 
deceafe ; notwithftapding fuch father Ihall by any writing 
under his hand and feal, declare fuch child was by him fully 

advanced ^. It is faid to be fiiffioi^nt, if the freeman de-: 

dare the advancement by any wrtting| ynder his hand, or by 
any thing written by him, akhough it be in an almanack, 
or elfewhere*. But in the cafe of B^an and lord Delaware, 
• the father's declaring, that the child was fully advanced or 
not advanced, was of no avail, unlefs it appeared what the 
advancement was in certainty ; to the intent that it might 
be known, whether fuch advancement did amount unto as 
much as would have belonged to the child by the cuftom % 
And in a cafe where a freeman had advanced his child on 
marriage, and the certainty of that advancement did not ap- 
pear under the freeman's hand ; it was adjudged a full ad- 
vancement, and that the freeman's declaration aloneahat |ic 
had advanced his child, was not of itfelf fufficient \ 

* iVcrn. 6r. ■ H. 1708. 2 Vcrn, 630. 

y Chafe V. Box, 1699. L. fiaym. '' Cleaver and .Spurling^ T. 1729. 

484. Eq.Caf. Abr. 154, 2 P. >Vill. 527.— Sec more conccin- 

* Green's Privil. Lond. 53. ing advancement in Pag. 1 1 1, n. 
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Tjh e child of a freeman of London, when of age, may, 
in con fideration of a prefent fortune, bar herfelf of her 
cuftomary part; as where the father, on his daughter's 
marriage, agreed to give her 3000I; which fhe, being of 
age, covenanted to receive in full of her cuftomary (hare as 
a freepian's daughter: and though it was obje£led, that 
fuch a future right cannot be releafed, and that parents 
niight make an ill ufe of the power they have over their 
children in forcing them to give fuch difchaiges ; yet this 
was held a good bar of the cuftom, there being no fraud in 
the tranfaflion ^» But fuch releafe, without a valuable con- 
fideration, is not good; for in fuch cafe, at the time of the 
releafe, the children having utxiYitt jus in re nor jus ad nm^ 
that is» neither right in the diing nor right to the thing, the 
-whole being in the father during his life, there is nothing 
for any releafe to operate dpon**.—— If a man who is erf age 
marries a freeman's daughter who is under age, he may bar 
h'vmfelf of any future right that he might lave to the free- 
man's cuftomary eftate by virtue of fuch marriage; as 
where a freeman of London had two daughters and one foh ; 
one of the daughters married, and on receiving a fuitable 
portion, the hufband releafed all right and intereft which he 
had or might have to any part of the father's perfonal eftate 
by the cuttom or otherwife; and covenanted, that at any 
time after the death of the father, he would do any further 
aft for the relcafing of any right which he might have by 
the cuftom. Jekyll and Gilbert, commiffioners, inclined 
to think, that the releafe being for a valuable con fideration, 
purporting an agreement to quit the right to the orphan- 
age part, to be binding in equity ; but though this might 
not be fo clear, yet the covenant for a valuable confidera* 
tion to releafe the future right is good ; and fo they decreed 
on the execution of the releafe ®. Where the huftjand and 
wife, in confideration of 2000I. the wife's marriage por* 
tion, covenanted to releafe all the right ancj intereft that 
might accrue to them out of the father's perfonal eftate 
by the cuftom of the city of London, and a bill was 
brought to have a fpecific performance of the articles made 
on the marriage : The defence made for the defendant was, 
that the cuftomary part being a mere poflibility and con- 
tingency, which might or might not happen, it could 

' 2 Eq. Car. Abr. 272. Str. 947. "^ 2 P. Will. 272. 

* I Arii, 402. 

not 
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not be rclcafed ; and if it cooM; that at the time of the 
articles the wife was an inffanr. and fo not bound by them ^ 
lyefides, that the 2000I. was no confideration for re^ 
leaGng fuch an intereil, the wife's farther having died 
worth upwards of £0,oool. By lord chanceil6r Hardwtcke : 
Thefe confiderations are too loofe either for a, judge at 
law» or in this court, to lay any weight upon ; and I muft 
determine according to the fads, by the rules of law^r 
and of this couru In this cafe there appears to have been 
a valuable confideration for the agreement in. the articles^ 
becaufe at the time when the 2000). were given* the defend- 
ant's wife was entitled to no part of the eftate of her father ; 
and it was given for her advancement in the worlds 
and it is highly reafonable that fuch kind of articles 
ihould be carried into execution, and that when a fa- 
ther is bountiful to his children in his life -time, he fliould 
have his affairs fettled to his own fatisfadion. As to 
the objedion of the cufiomary part being a pofBbility, 
and merely in contingency, it is of no weight; for 
there is no doubt but it might be releafed in equity : but 
here is a covenant, which the defendant is bound by in 
all events. And it is no objedion to lay, that the wife 
was under age ; for though in this refpe£l, if the hulband 
were dead the articles would not bind her, and (he would 
by furvivorfhip be entitled to the cuflomary (hare, as a 
chofe in a3ion not recovered or received by the huiband ; 
yet he being alive, it is a matter that accrues to him in right 
of his wife; and he tnay relcafe it, and his releafe will bind 
her ; and therefore it was reafonable he Ihoiild perform his 
covenant. I found my opinion too on an old law well known 
in the city, by the name of Jud's law ; whereby a huiband 
was authorized to agree with the father for the wile, though 
ihe was under age ^ . 

As to children partly advanced, bringing their advance- 
ment into hotchpot; it may be obferved, as has been men- 
tioned, that it is to be brought in among the brothers and 
fillers only, but not with the widow*: for it has , been de- 
termined to be beyond all doubt, that where a child that had 
a portion, but was not fully aJvanced, but was to bring 
her portion into hotchpot, that the portion fliould not b^ 
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brought into the perfonal eftate in general, fo that the widow 
might come in for part of it ; but that it (hould be brought into 
the orphanage part only \ And where a freeman of London 
hath but one child, and he hath received 4bme portion from 
his father, and the fathd* dies leaving this child and a wife ; 
the child fliall have his full orphanage part, without any re- 
gard to what he hath already received ^ And where an only 
child is in part advanced by the father in his life-time, fuch 
cnild (hall not bring his portion into hotchpot, there being 
none in equal degree with him^ The only meaning of bring* 
ing the child's (hare into hotchpot is, to make an equality 
among the children, and not for the benefit of the mother'. 

If a freeman having feveral children, or but one child^ doth 
Jiilly advance all his children, or his fingle child ; this fatisfies 
the cuftom, and is the fame as if he had no child, and his 
perfonal eftate (hall go as if there was none "*, and the wife 
ihall have a moiety", or one half; which muftbe underftood 
to be a moiety or one half by the cuftom, from which the 
children, crone child, being full advanced, are excluded. So 
confequently, it feems, that the other moiety or one half, 
muft fall under the dire6lion of the ftatute of diftrlbutions, 
and be difiributed as the flatue dire£ts. 

Th« cuftom, it may be obfervcd, extends only to the wife 
and children ; whereas, if there is neither wife nor child living 
at the inteftate's death, the whole of his perfonal eftate is fub- 
jeft to the ftatute of diftribution, as has been mentioned **, and 

> I Vera. 345, advancement ; for he faid, every prf- 

' 2 Salk.426. fent which a father makes his chifd 

^ a Vera. 934 Ihall not be conlidered as an ad- 

* a P. Will. 5ft6.— A freeman of vancement; but fuppofing fhe was 

London dies leaving a widow and advanced, yet the cuAom only hold 

one only child, a daughter. . On amongft children, not between an 

bill by the daughter againft the only child and the widow. And fo 

mother and executrix, the queftion held in the cafe of lord Delaware ; 

was, Whether ihe had been ad- and fo is the purport of the cer- 

advanced by the father, and fo ex- tificate in Cka/e v. Box- [Page 108.] 

eluded from the cuflomary fhare ; There is no cafe where between 

it appearing by her anfwer to the a fole child and widow the ad- 

crofs bill, that her father had given vancement was brought into hotch- 

her feveral fums of money, in all pot. — It is true a father may pur- 

«bout 100 moidores ; and the cuftom chafe off a child's fhare, but that mud 

of London was infif^d on, and if it be by agreement. Ctfron v. Ti^^/, Nov, 

appears the father has advanced his 1753. Amb. Rep. 189. 

child money, and the eza£l fum does *** Ibid^ 5^- 

not appear uoder his hand, it Ihall be "2 Vern. 665. 

taken as a full advancement — Lord « Pag. 104. 
chancellor doubted of the faA of auy 

confequently 
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confequently mull bediftributed in the fame manner as was 
ihewn in a former chapter, p 

Besides what has been mentioned, concerning ho^^ dif. 
tribution is to be made where the freeman leaves a wife, 
child, or children ; and as wc have now feen that the wife 
«aay be barred by fettlement, and the children by being ad- 
vanced; we may here obferve, that the courfe of diftri^ 
bution of the pcrfonal eflate of a freeman of London feems 
to be thus : 

If the freeman dies inteftate, leaving no wife, but an only 
child ; which child is advanced, or partly advanced, or not 
advanced; in all thefe cafes it makes no difference, for one 
way or other fuch child (hall have the whole clear perfonat 
cftate. For fuppofmg fuch child is advanced, he (hall have 
nothing by the cuftom, but by the ftatutc he fliall have the 
whole as next of kindred. If he is partly advanced, he fliall 
have one half by the cuftom ; there being no other child with 
whom to bring his partial advancement into hotchpot, and 
the other half by the ftatute. So in like manner, if he is not at 
all advanced ; he Ihall have one half by the cuftom, and the 
other halt by the ftatute. 

If the freeman leaves no wife but divers children ; as fup- 
pofmg them to be three, the firft of which is advanced, tlie fe- 
cond partly advanced, and the third not advanced: in this 
cafe the child partly advanced, and the child not advanced, 
, ihall have one half equally betwixt them by the cuftom ; the 
child partly advanced firft thereunto bringing his partial ad- 
vancement into hotchpot; and the other half (which is called 
the dead man's part) (hall be diftributed by the ftatute equally 
between thofe two children, the firft child being fuppoled to 
be fully advanced already. 

As to the reprefentatives of children dead ; thofe we muft 
obferve, are admitted, by the ftatute to a diftributive ftiare of 
the dead man's part, in the place of the deccafed child or 
children whom they reprefent ; but not fo of the cuftomary 
partly the cuftom. 

If the freeman leaves a wife and no child ; (he (hal! have 
befides her chamber, one half by the cuftom, and the other half 
(being the dead man's part,) (hall be diftributed bv the ftatute; 
of which dead man's part by the faid ftatute flie fhall have one 
half; fo that, dividing the whole pcrfonal eftate into fouf parts, 
flie (hall have three, and the next of kindred one. But although 

there 
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there be no child of the freeman's living at his death ; yet 
if there hath been a child, and there are any legal reprefenta- 
tives of fuch child, that is, lineal defcendants ; then of the 
dead man's part, by the (latute, the wife (hall have but one- 
third, and the reprefentatives (hall have the other two-thirds; 
fo that, dividing the whole perfonal eftate into fix parts, (he 
fhall have four, and the reprefentatives two. 

I F the freeman leaves a wife, and alfo a child or children, 
any one or more of which children are not advanced ^ by the 
cuilom (he (hall have one-third parr, and the children not ad- 
vanced (hall have another third part, and the remaining third 
part (being the dead man's part) (hall be diftributed by the 
hatute ; of which dead man's part by the faid (tatute (be (ball 
have one third, and the other two*thirds (hall b,e diitributed 
amongd the children : fo that, dividing the whole into nine, 
(he (hall have four, and they (hall have five. But if the wife 
be barred by fcttlement, whereby it may be as if there were 
no wife ; then the children will have one half by the cuftom, 
and the othqr half by the itatute, sis h^th been mentioned "^^ 

The orphanage (hare not being fully verted in the ch»K 
dren till they attain the age of twenty-one, a child entitled 
to an orphanage (hare of his father's perfonal eftate dying 
under twenty-one, cannot devife it by his will; for by the 
cuftom it furvives to the other children, as hath been men- 
tioned ^ But a child may devife the (hare which he hath by 
the Itatute of diilributions* ; and that at the age of fourteen, 
if a male, and twelve, if a female ; provided he or (he be of 
fufHcient difcretion ; as it feems exprefsly laid down by Sir 
William Blackftone * ; and his reafon given for it is, becaufe 
that is the rule of the civil law, and that as the ecclcfiaftical 
court is the judge of every teftitor's capacity, this cafe muft 
be governed by the rules of the ecclenaftical law ; fo that, as 
the learned author fays, no objedlion can be admitted to the 
will of an infant of fourteen merely for want of age; but if 
the teftator was not of fufficient difcretion, whether at the 
age of fourteen or four-and-twenty, that will overthrow his 
teilaoient. 

^ Page 106. • ft Vcrn. 559. 

' Page 103, » Com. 2 V, 497 
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SECTION THE THI&D. 

THE CUSTOM OF THE PROVINCE OF YORK 
AS TO INTESTACY, 

WE have already Teen, that here, as well as in the city 
of London, a man may by will difpofe of the whole of 
his perional eftate to whom he thinks fit» and that the claims of 
the widows, children, and other relations to the contrary, are 
totally barred". But as to inteflacy; if a iQan be an in- 
habitant or an houfeholder within the province of York, and 
dying there or elfewhere inteftate, and at the time ofhii 
death hatha wife, and alfo a child or children ; his goods 
(after paying his debts, and deduding the widow's apparel 
and furniture of her bed-chamber^) (hall be divided into 
three parts ; whereof the wife ought to have one part, the 
child or children another part, and the third part (which is 
called the death's or dead man's part) is diftributable by the 
ftatute; of which dead man's part, by the ftatute, the wife 
^fhail have one-third, and the other two- thirds (hall be diftri- 
buted amongft the children : fo that, dividing the whole into 
nine parts, the wife (hall have four and the children five ; in 
like manner as has been mentioned concerning the cuftom of 
the city of London *. But if by fettlcment a jomtiire is limited 
to the wife, in bar of all her demands out of the perfonal eflate 
of her hu(band by virtue of the cuftom, in fuch cafe it is as 
if there were no wife with refpeft to the cuftomary part ; fo 
if it is in bar of all her demands, by virtue of the faid cuftom, 
er otherwife, (he (hall be debarred alfo of any diftributive 
ihare by the ftatute ^ And as to the children'; if ihe intef- 
tate hath a wife, and a child or children, which child is heir 
to the intefiate, or which children were advanced by the fa- 
ther in his lifetime; in this cafe it is as if he had no child; 
and therefore his goods (hall be divided into two parts; 

" Pag. 10 1 • ufually omitted out of the inventoiy 

* By the general and ancient cuf- of their dcceafcd hutband' s goods, 

torn of the province of York, widows unlefs the hulband was fo far in- 

have been tolerated to reierve to their debted, as the reft of his goods would 

own ufe, not only their apparel and a not fuffice to difcharge the fame, 

convenient bed, but a coffer with di- Swinb. 422, 

vers things therein neceflary for their * Pag. 104- 

•wn perfoos ; which things have been 7 i Vern. 15, 

whereof 
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tvherepf the wife is to have one part to herfelf, ai^Athe other 
half is diftribiKable by the ftatutc % as we (hall fee more of 

hereafter. If the inteftate hath neither wife nor child at 

the time of his death, his whole pcrfonal eftate (the funeral 
expences, and oiher neceffary charges being firft dedudedj 
(hall be dif^pofed of in due courfe of adminiilration, as tiow 
falling under the direSion of the (j^ature of diflribution ' ; 
and confequently muft be diflributed in fuch manner as was 
ihewn in a former chapter **. 

As to the child's being excluded as being heir ; this, we 
may obferve, is one of the main points wherein ihe cii/lom 
of the city of London and province of York differ ; as in the 
former, whafever real eftate the child has, either by defcent 
from his father, or conveyed to him by his father in his life. 
time, it will in no wife bir the child from receiving his fhare 
of his father's perfonal eftate ; whereas here he will be to- 
tally barred from receiving any part thereof i^;' thecujrom^ if he 
ihould have any real eftate by defcent, or otherwife, from hi* 
father. For here not only the heir of lands holden in fee- 
fimple is thereby barred Crom the recovery of a filial portion, 
but he alfo that js heir in fee-tail, either general or fpecial "^ • 
and although the lands be of very fmall revenue, perhaps not 
more than a noble yearly rent, and the goods very great in 
comparifon of fo fmall a rent (as may be loool ©r more ;) 
even in this cafe the heir is barred from the hope of a filial 
portion **: and not only that heir is excluded from a filial 
portion who doth enter upon Ihe land immediately after his 
father's death, but he alfo who is heir in reverfjon, is heir ; 
and being heir, can have no filial portion ; fo by this it may 
fall out very hard with the heir in reverfjon; for if he fhould 

? Swinb. 220. Ijegottcn, it creates jn eftate in taij 

• IhiL male general ; and vkevcrfa^ an eftate 

»> Chap. 3. . ^ tail female gentral. Tenant in tail 

< Eftatcs tail may be either general: fpecial is, \yhcrc the gift is reft rained 

—or general to male or to female;— or to certain heirs of the donee's bodv" 

ipecial; — or fpecial to male or to fe- and does not go to all of them in 

male. Tail general is, where land* and general. As where lands and ttne* 

tenements arc gtven to one, and the ments are given to a man and the 

heirs of his body begotten. By which heirs of his body, 6» Mayy his now tvife 

manner of bequeathing,, how often fo- to be begottm ; hereby no ilfue can in- 

ever the donee in tail marries, his iftue herit, but fuch fpecial iifiie as is en-» 

by every fuch marriage is in fuccefliye gendered between them two- not 

order capable of inheriting the eftate (Ijch as the hutband may have by ano- 

ti\\ per formam doni, that is, by the ther wife ; and therefore it is called 

form of the gift. If lands arc given to fpecial tail. Black, b, 2- c, 7. 
a man, aod the heirs male of his body ^ Swinb. 23 r, 252. 
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die in the mean time, before he could lawfully enter to thofe 
lands which be his only in reverfion, he could reap no benefit 
either of his father's lands or goods; yet he muft be con. 
tent with his lot, and though iiot he, but his Oiall enjoy the 
land at the time appointed % And although the heir receive 
the land by fettlcment made upon his father's marrijige : yet 
}\c i$ heir fo as to be excluded thereby from a filial portion ; 
BS where the father having by feitieraent on his marriage 
fettled his real eftate to himfelf for life, partto his wife for her 
jointure, and the remainder of the whole to bis firft and other 
fons in tail, remainder to his own right heirs ; the eldeft fon 
was thereby excluded ty the cufiom of the province of York 
from having any (hare of his father's perfopal eftate ^ And 
if the heir hpld lands by deed of feoffment * in mortgage, or 
with claufe of redemption ; that is to fay, upon conditiop 
that if the feoffcr pay unto \{\vt\ a fum of money at a certain 
day, that tlien the feoffor may re-enter, and the deed or 
grant be void ; yet in the mean time, until the condition be 
performed and the land redeemed, if he ihould demand any 
iilial portion he is barred ; becaufe as yet he is heir to the 
deceafed. But if the lands (hould be redeemed, and the mo- 
ney fatisfied, then it is thought that he may recover a filial 
portion ; becaufe then he is not heir to the deceafed, nor the 
ad\wncement certain which was made by the father in his 
Jifctimc^ 

Having thus feen how the heir may be barred from re- 
ceiving a filial portion by having lands from his father by de- 
fcent or other wife ; we come now to confider what advance^ 
nient will b^r a child from receiving a filial portion. But be- 
fore we proceed with this, we may here juft take notice, that 
what has been faid concerning the heir being barred, relates 
folely to his being barred of what he would be entitled to by 
the cuftom', and not what he will be entitled to by the fta- 
tute; which we flial I perceive by what will be faid hereafter. 

■ Swinb, 131. pmmon aflurancc to pals lands and 

' Conftub/eainAClonflable,iVtrn, 375. tenements j for it amounts to a feoff- 

« A feoffment, or deed of feoffment, ment, the ufe drawing after it the 

is the ancient method of conveyance, poffeflion without a^al entry, and 

Black. Com. 2 V. 3 10. Yet lincc the f>ippjying the place of livery and (cifm 

ftatutepfa; H€n.VIII.c. 10. ofufcs, require4 by ihe deed of feofment. 

the conveyanceby leafe and releafehas z Ven. 35, 

taken place of it, and is-becojue a very ^ Swinb. 232, 
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As concerning the advancement, whereby a child may Be 
tarred from receiving a filial portion ; this advancement muft 
be by the father in his lifetime. For ahhough another beftovvr 
any advancement, be it as much as it may, this preferment 
by another is tlo bar to the child from the recovery of a filial 
portion of his father's goods ; much kfs where the child hath 
advanced his eftate by his own induftry ^ Af)d if the father 
beftow any thing upon another fur his chi'd's fake, or for the 
good of his child ; this is no fuch preferment as will hinder a 
child of his filial portion^: and therefore if the father beflovr 
any thing upop a man of trade, to take his fon for an appren- 
tice, and to teach him his myftery, this is no advancement to 
the eiFedt aforefaid ^ ; or if the father befiow any thing upon fit 
fchoolmafie)-, or tutor in the univerfny, for the increafe of his 
child's knowledge in learning, or for any degree there to be 
obtained ; this is no advancement to exclude the child of a 
filial portion, °* 

The advancement mtift be a provifion made by the father 
bf fome competent thing for the maintenance of his child, 
whereby he may be the better enabled to live after his father's 
death; for if the father bellow any thing upon his child to 
any other end, as money in his purfe to fpend among his 
equals, or to buy him.fuits of apparel or books ; yet this is 
not to be holden for an advancement °. — If a portion be given 
to a child in lieu and fatisfa(9:ion of a hlial portion, and th,e 
child be of age, and in confideration thereof doth releafe 
his future filial portion ; then the child will be barred of , 
any future claim ; as a child when of age, for a valuable con- 
fideration, may releafe his future filial portion**. — If the fa- 
ther in his lifetime beftow a leafe upon his child, or grant 
unto him an annuity for life out of his lands^ though it be in 
fuch manner as the child (hall not reap any beheht thereby, 
fo long as the father lives, but after his death j this is holdeti 
for a preferment or advancement: becaufe it wai aflured un- 
to him in his father's life-time p. And if riic father beftow a 
competent portion with his daughter in marriage upon him 
that (hall marry her; this is fuch an advancement as will bar 
her from a demand of a filial portion**. By the word por- 
tion is to be underftood, not only a fum of money, or part of 
the father's go?)ds and chattels; but alfo Idnds and annuities, 
bellowed by the father upon the fon'. — Competent, f'gnifies 

^ Swinbi ^ll^ ° 4 Burn's Ecclcf. Law, 395. 

* IbU. P Swinb. i\\n * 
1 Ibid. ^ Ihid. 

•» Ui^. * aid. 

• Ihid. »34. 

I 3 cjual^ 
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equal, or not far inferior to that qaantity which otherwifc, 
according to the cuftom of the province, {hould fall to be 
due to the child, after the rate and proportion af the father's 
dlate* at the time when he doth beftow any fuch thing upon 
his child ; for the fame being equal, or not much under the 
rate which fhould belong to the child by the cuftom, if his 
father bad then died, (hall ftand for a fuflicient prefeiment 
and advancement to exclude him from a filial portion*. 

It feem$ fince Swinburn's days generally to* have prevailed 
as the cuftom of die province of York, (that childnen cxcla- 
five of the heir at kiw) not advanced to their full proportion 
of the child) en's part, fhall be admitted to come in for their 
(hare of the faid children's part, bringing thereunto their par- 
tial advancements into hotchpot; agreeable to what Swinbum 
acknowledgeth to be the rule of the civil law ; in conformity 
alfo to the cuftom of London, and to the meafures of the fta- 
tiite of diftribution, and the rules obferved by the courts of 
equity in all fuch like cafes \ 

Where there is a wife, child, or children, the courfe of 
diftribution of inteftate» cffefis within the province of York 
feems to ftand thus : 

If a perfon die inteftate, leaving no wife, but an only 
child, which child is heir at law, or advanced, or partly ad- 

, vanced, or not advanced; in all thefe cafes it makes no dif- 
ference \ for one way or other fuch child Ihall have the whole 
clear perfonal eftate. For fuppofing fuch child to be heir at 
law; he (hall have nothing by the cuftom^ but by the ftatnte 
he (hall have the whole as next of kindred. If he is ad- 
vanced; he fliall likewife have nothing by the cuftom, bui 
by the ftatute in like manner he fliall have the whole. If he 
is partly advanced ; he (hail have one half by thov cuftom, 
^here being no other child with whom to bring his partial 

. advancement into hotchpot ; and the other half by the fta- 
tute. So in like manner, if he is not at all advanced ; he (hall 
have one half by the cuftom, and the other half by the ftatute, 

' Swiub. 234. ' 4 Buxn'» Ecckf. iaw, 403. 
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I F fuch perfon hath divers children, one of whom is heir at 
l^Wy and the others are advanced ; in this cafe, with rcfpeft 
to the cuflom, it is as if he had nd children : none of them 
can claim any thing by the cuftom ; and (the younger chil- 
dren being fuppofed to be fully advanced) the heir at law by 
the ftatute fhall have the whole. So here we may obferve, as 
before hinted. ^ that as to the cuflom the heir at law is barred 
by having lands ; yet by the (latute he is in nowife barred 
by any lands that he may have had by defcent or otherwife 
from the inteftate; which we have fcen in a former chapter^. 
Ijp fuch perfon hath divers children, the firft of which is 
beir at law, the fecond advanced, the third partly advanced, 
and the fourth not advanced; in this cafe, the child partly 
advanced, and the child not advanced, fhall have one half 
equally betwixt them by the cuftom, the child partly ad- 
vanced firft thereunto bringing his partial advancement into 
hotchpot; and the other half (which is the dead man's part) 
fliall be diftributcd by the ftatute equally amongft all the faid 
children (the fecond only excepted, who is fuppofed to be 
fully advanced already,) (hare and (hare alike. But if the 
heir at law hath been advanced by his father, otherwife thati 
by lands, or as heir at law ; he fliall bring fuch advancement 
into hotchpot with his brothers and flfters, otherwife he fliall 
have no diftributive Ihare by the ftatute. 

In refpeS of the dead man*s part, which is diftributable by 
the ftatute ; we muft obferve as to this, that the reprefentativej 
of children dead are admitted to a diftributive (hare in the 
place of the deceafed child or children whom they reprefent ; 
but not fo of the cuftomary part by the cuftom. 

If a man hath a wife and no child, flie (hall have 
(befidcs her convenient bed and apparel) one hilf by the 
cuftom, and the other half (being the dead man's part) fliall 
bediftributed by the ftatute ; of which, dead man's part by 
the faid fta'ute flie fhal! have one half, and the other half 
(hall go to the next of kindred lo the deceafed in equal degree : 
fo that, dividing the whole into fonr parts, fiie fliall have 

* Page 116. * Chap. 3, Page 67. 
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three, and they fliall have one. But in Tcfpeft to the deaJ 
man's part, although there be no child, yet if there hath becD 
a child, and there are any legal reprefentatives, that is, linea! 
defcendanrs of fuch child ; then df the dead man's part by the 
faid ftatute, the wife (hall have but one-third, and the re- 
prefentattves (hall have the other two-thirds : fo that, dividing 
the whole into fix parts, the (hall have four and they fliaD 
have two. 

Ira man hath a wife, and alfo a child or children, one of 
which children is heir at law, and the others are advanced; 
in this cafe, with refpeCl to the cuftom, it is the fame as if he 
had no child ; and confequently the wife (hall have one half by 
the cuftom, and the other half (being the dead man's part) 
fliall be diftributed by the ftatute ; of which dead man's part, 
by the faid ftatute, (he (hall have one-third, and the other twe- 
thirds (hall goto the heir at law ; fo that, dividing the virhole 
into fix parts, (he (hall have four, and he (hall have two. 

Ira man hath a wife, and alfo a child or children, any one 
or more of which children are not. advanced; by the cuftom 
(he (hall have one-third part and the children not advanced 
(hall have another third part, and the remaining third part 
(being the dead man's part) (hall be diftributed by the ftatute : 
of which dead man's part, by the faid ftatute, (lie Ihall have 
one-third, and the other two-thirds (hall be diftributed amongft 
the children ; fo that, dividing the whole into nine, (he (hall 
have four, and they ihall have five. 

To illuftrate this, let us here for example fuppofe a man 
inhabiting within the province of York dies inteftate, leav- 
ing a clear perfonalty of 9000I ; and leaving a widow and 
four children ; the firft being heir at law to freehold lands, 
and having received likewife of his father in his lifetime 400I 
to fet him up in trade; the fecond advanced to the amount 
of 3000I ; the third partly advanced to the amount of 600I ; 
and the fourth not at all advanced. The queftion is, how 
this perfonalty (hall be diftributed ? Firft of all, the widow 
(hall have one-third part by the cuftom, as her widow's por- 
tion, to wit, 3000I. Another third part by the faid cuftom, 
(hall be diftributed amongft the children \ of which the heir 

at 
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at law (as fuch) by the faid cuftom is excluded from re- 
covering any (hare ; the fecond fon alfo, as being fully ad^ 
. vanced is excUided ; but hereunto the third fon fliall bring 
his partial advancement of 600I into hotchpot, and then the 
third and fourth fons Oiall divide the 3600I equally between 
them ; but the real benefit thereof to the third fon will be but 
laool and to the fourth fon 1800I. The remaining third 
part of the faid perfonalty, which is the dead man's part, 
fliall be diftributed by the ftatute ; of which, by the faid fta- 
tute the widow (hall have one-third, to wit, loool; and the 
refidue, being 2000I, (hall be diftributed equally amongft the 
faid three children, viz. the heir at law, and third and fourth 
fons ^the heir at law being let in for fo much by the ftatute ; 
and me fecond fon being ftill excluded, as having received 
more than his juft proportion of his father's whole perfonal 
cftate ;) but hereunto the heir at law Ihall firft bring his par- 
tial advancement of 400I into hotchpot, and fo the faid three 
children fhall divide the whole 2400I equally amongft them ; 
but the real benefit thereof to the heir at law will be but 400I, 
and to the faid two younger children 8o©l each. So that of 
the whole clear perfonalty of 9000], the widow Qiall have 
4000I, the heir at law 400I, the fecond child nothing, the 
third child 20ool| the fourth child 2600I ; which adaed to 
gether makes the 9000! *. But. if by fettlement a jointure is 
limited to the wife, in bar of all her demands out of the per- 
fonal eftate of her huft)and, by virtue of the cuftom or other- 
wife, ftie will be debarred of any ftiare, either by the cuftom 
or ftatute ; and in fuch cafe it will be as if there were no wife, 
as has been mentioned^; and confequently the children muft 
have the whole. 

By this cuftom, the cuftomary ftiare which the children are 
entitled to, vefts in them immediately on the inteftate's death ; 
quite difibrent to the cuftomary fliare which the children of a 
ireeman of London are entiled to by the cuftom of London, 
which does not veft in them till they are twenty-one years of 
age ; wherefore, until they attain that age, they cannot dif- 

f>ofe of it by will ; and if they die under that age their ftiare 
iirvives to the other children, as his been fhewn*. But 
here, as the cuftomary fliare vefts immediately on the in- 



* 4 Burn's Ecclef. Law, 407, • Page 103. 

y Page 114. 
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teftate's death, as doth the fliare the cbildten are entitled to 
by the ftatute of diilribution ; {o that the whole is veiled in 
them immediately on the intcfiate's death, and being fo 
vcfled, in cafe either child dies under age» and without will, 
the. Qiare of fuch child will fall under the ftatute of diilribu- 
tion» and go according to the courfe of diilribution treated 
of in a former chapter '. And if the infai^t be of the age of 
fourteen, if a male, or twelve, if a female, he or fhe may 
difpoTe thereof by will ; as has been before mentioned con- 
jcerning what an infant is entitled to by ihe ftatute of diflribu^ 

tions>. That a male infant may maloe a will, and thereby 

difpnfe of his goods and chattels at the age of fourteen, and 2 
female at the age of twelve years, feems generally fo to be 
allowed as not to admit of a dotibt ; provided ithey be of fuf- 
ficient difcretion. But as to real eftates, by the flatute 
34 & 35 Hen. VIII. c, 5. fe£t 14. wills or teriaments 
made of any manors, lands, tenements, or other heredita* 
xnents, by any perfon within the age of twenty-one years 
fliall not be good or effefiual in law \ yet by this ftatute^ and 
the ftatute 12 Car. II. all perfons of found mind (except 
infants and married women) are enabled to difpofe by will 
in writing of their whole landed property (except their 
copyhold tenemeiits;) concerning which particulars we 
fiiail treat in the fiibfequent part of our work, and therewith 
begin the enfuing chapter. 

SECTION THE t O y^.t^'t n. 
OBSERVATIONS ON THE US£ AND BENEFIT A 

WILL MAY BE TO A MAN'S P'AMILY on 
RELATIONS. 

HAVING juft now ftiewn that every rtian is at liberty 
to make a will, and thereby to difpofe of his reat 
cftate, and in a former part of our work, that he may by 
will difpofe of the whole of his perfonal eftafte to whom he 
thinks fit '; like wife that infants at the age of fourteen: 
years, if males, and twelve if females, may make wills, 
and thereby difpofe of their perfpnal eftate : and as in our 
explanation preceding the contents of this work, we have 
1>riefly pointed out, and progrefTively explained the manner 
of the law's difpofalin cafe of inteftacy, by which the utility 

• Chap. 3. c Page iqk 

* Pag« 113. 
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of a will in a variety of cafes may readily be difcovered ; we 
ihall here make fomebrief obferva lions on the ufe and bene- 
fit the fame may be to fuch of a man's family or relations 
w^ho would be legally entitled to his eftate and effefls, in ca(e 
he died inteilate. And to this end we will firft fuppofe a 
man to have relations, feveral of whom may be entitled to 
the adminiflration of his eftate, and he makes his will, and 
appoints one or more executors, and thereby gives his rela- 
tions his perfonal eftate, juft in the fame proportion as the law 
would entitle them thereto in cafe he had died inteftate, and 
left it to the difpofition of the law : now by means of the will, 
for which fome at firft fight may be apt to think there was 
little occafion, much altercation may be prevented ; as there* 
by all difputesand controverfies concerning who fliould have 
the adminiftration will be totally excluded, no room being 
left fordifpute; and therefore it is probable very conflder- 
able expence will be faved ; for as we have feen in the firft 
chapter of this book, there may be room for contending who 
(hould, and who (hould not have the adminiftration ; and in 
the fecond chapter, we may perceive there are many circum j 
ftances that might excite thofe entitled thereto, rigoroufly to 
contend for it ; which having too often been the cafe, and 
the determining who fliould have the adminiftration attended 
with fuch expence and detriment to the parties concerned, as 
ultimately to render the inteftate's perfonal eftate of little or 
no benefit to them. 

Next let us fuppofe a man to die inteftate, leaving a wife 
and feveral children who are of age, and equally entitled to 
the adminiftration with their mother ; yet all amicably agree 
to fuffer their mother alone to adminifter their deceafed fa- 
ther's eftate ; and that one or more of thofe children have 
teen advanced by their father, either in part or to the full 
amount of their ftiare of his perfonal eftate^ Now although 
thofe children may all have amicably agreed to fuffer theif 
mother to adminifter, yet it may not only require fontic con- 
fideration for the adminiftratix to afccrtain this advancement, 
and fo to make a juft and ^qual diftribution amongft them, 
purfuant to the ftatute of diftribution ^ and (if thei ioteftate 

be 
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be a citizen of London, or an inhabitant of the province nf 
York, where thccuftoms interfere with the (latutc) to make 
didribution purfuant to thofe cudoms and the ftatote ; bat it 
will probably require much more confiderationy as well as 2 
deal of pains and trouble for the adminiftratrix, after fhe 
has alioted each of thofe children their lawful (hare to 
.convince them that it is the whole each can demand ; fa 
that all may be fatisfied of juftice being done, and there- 
by be prevented from calling in the aid of counfel,- or 
fome perfon learned in the law, if not the aid of a court 
of equity, to fatisfy them refpeAing their (hares of their 
deccadfed father's eftate; which latter aid having been often 
required when the former could not fatisfy^ the confequence 
hath been, that confiderable fums of money have been fpent 
in litigation, and that not only to the great lofs, but even 
to the utter ruin of fome of the inteftate's children ; which 
might totally have been prevented, had he made a will with 
good advice, as by the afliltance of fome perfon fuf&ciently 
vcrfed in the law. 

Again, let us fuppofe a man to die inteftate, leaving no 
* wife, but a child or children, who may not be of the age the 
Jaw requires to adminifter his eftate. Here as concerning 
the perfonal eflate, the ordinary artigns fome perfon to take 
care thereof, and to provide for the infant's maintenance and 
education **. Whereas the father might by will have vefted 
his eftate in one or more of his judicious friends to have 
taken care thereof, and to have difpofed of it at fuch times, 
and in fuch manner as he might have direded ; by which 
means he would not only have had one or more perfons 
of his own choofing to take care of his eftate for his chil- 
dren, and to difiribiue it to them according to his own 
diredion, but would have faved the expence which the ordi- 
nary's aftignment is attended with, and which ccafcs when 
either child attains twenty-one years of age, on which a new 
adminiftration is granted; the expence whereof as well as of 
that which ceafes, is fomewhat more than the expence of 

* Black- Com. x V. 461. 463. 

general 
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general letters of adminiftration : fo that in this cafe here is 
perhaps more than double the expence to come out of the de- 
ceafed's eilate than the proving his will (if he had made a 
will) would have been attended with ; and probably much 
greater ex pence than this, the children, when of proper age, may 
be occafioned, by calling the perfon affigned by the ordiiiaiy 
CO account, and in getting his account fettled and aclju{ted« 

Co N CERNING the Utility of a will, and the benefit it may be 
of to a man's family or relations, much more might be faid ; 
as any perfon after readingthis work may clearly perceive, and 
thereby fee that fuch advantage may redound to a man's fa- 
xnily or relations by a will, as to be convinced that the fmall 
expence of employing counfel, or a perfon fufficiently verfed 
in the law for making it, is njt an objefl: to be compared 
>vith the hazard of litigation that might be occafioned by a 
perfon's dying inteflate ; and thejofs and detriment his family 

or relations may thereby fullain. By a will made with 

good advice, or by the afliftance of a perfon fufficiently 
ji^erfed in the law, the tcftator*s eftatc may be given and dif- 
pofed of fb as not to leave the leaft room for difputc or liti- 
gation ; yet if the will be not made with good advice, it 
may be attended with as bad confequences as if the teftator 
had died inteflate, and left his eftate to the difpofition of tlic 
Jaw ; an4 this ij obvious to every perfon who has been con- 
yerfant with the books of report, or hath attended the court* 
ofjuftice; ^nd it is obferved by Sir William Blackftone% 
that an ignorance of the form$ which the policy of the laws 
hath made neceffary for the wording of latt wills and tefta- 
jnents, and of the aiteftation, muft be of dangerous confe- 
quence to fuch as compile their own tedaments without any 
affiftance ; and that thofe who have attended the courts of 
juftice, are the bed witneifes of the confufion and diftrefTcs 
that are thereby pccafioned in families, and of the difficul- 
ties that arife in difcerning the true meaning of the tedator, 
or fometimes in difcovcring arty meaning at all ; fo that ia 
the end his eftate may be veiled quite contrary tp his inten- 
sions; bccaufe be has perhaps omitted one or two formal 
* Com, I V. 7- 

words. 
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words, which arc ncccffary to afccrtain the fcnfe with {ndiC- 
putable legal preciGon, or has executed his will in the pre- 
fence of fewer witnefles than the law requires* 

As an iliuftration of thofe obfervations will appear in the 
eofuing part of this work, where the teftator has fuch in- 
flru£Uons for making his will, as by due attention thereto, 
he may be aflifted and enabled to make it with accuracy ; 
unlefs his eflate (hould be fo fettered with intails, or en- 
tangled by fcttlements or conveyances, as to render him 
incapable of forming a juft conception thereof; and under 
fuch circuraftances as well as when the eflate is of very 
confiderable value, it is advifable for him to apply to coun- 
fcl, or fome perfon well verfed in the law, for further inform- 
ation : we (hall now conclude this part 6f our work by juft 
mentioning that as it hath been prefumed, where a will has 
been made contrary to the intereft and inclination of fome of 
the teftator's family or relations, the fame unknown to him 
has been deftroyed before his death, or concealed afterwards; 
and thereby notwithftanding the care he may have taken to 
difpofe of his eftate and e&e£ls, the fame have been left to 
the difpofition of the law: for preventing fuch misfor- 
tune we may obferve lord Coke's advice ; which is to make 
two parts of the will, and to leave one part thereof in the 
hands of a friend ^; either of which parts may be proved, 
and hereby the teftator's will may be fecured ; and if he 
fliould have a mind to cancel it at any time before his death, 
this will in no wife prevent or hinder him from (b doing ; no 
more than if there was only one part. For the cancelling of 
one part when the fame is done with an intention to deftroy 
the will, is as the cancelling of both, and a good revocation 
of the whole will.*^-^ — r Where the eftate and effeftsare of any 
con fiderdble value, thismethodof making the will in two parts, 
and leaviug one part thereof with a friend, is commonly ufed, 

' 3 Co. Rep. 36. work, p. 1 7 g,) it would be well for him 
K I P. Will. 346. Note r . 4 edit, at the time of cancelling the duplicate 
The dcftroying the wi}^ by cancelling to mention his intention to fome difin- 
the duplicate, depending on its being terelled perfon, •t to make a memo- 
done with a mind or intention to re- randum thereof in writing, which might 
vokc (unlefs the teftator makes an- be fubfciibed by witneflcsfiroiJartothe 
other will, and thereby cffcftually re- form we have laid down for republilb- 
vokes the former, concerning which we ing a will, in page 187^ 
|iidU treat iii a fubfequent part of onr 
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C H A P. I. 

The Power a Man hath for difpojing of his Property 
by Will. What he may not difpofe of by fVill^ 
. EJiatcs to he Jo dtfpofed of as not to oe rendered un- 
alienable after a certain Time* 

IN the former part of this work it has been (hewn, 
that all perfons may by will difpofe of their perfonal 
cftate to whom they think fit*; and that male infants, if 
they arc of fufficient difcretion at iburtecn, ami females at 
twelve years of age, may difpofe of their perfonal cftate by 
will **. Perfonal eftate is generally underftood in contra* 
diftin£lion to real eftate, as money, goods, and chattels, 
particularifed in the fecond fe3ion of the fecond chapter of 
the Law's Difpofal, and there ftiewn by what will go to the 
adrainiftrator'. As to real eftate "*, by ftatuie 34 & J5 
Hen. VIII. c, 5. and by virtue of the ilatute 12 Car. IL 
c. 25. all perfons (except married women, infants, idiotjr, 
and perfons of nonfane memory) are emptrwered to difpofe 
by will in writing of the whole of their landed property (ex- 
cept their copyhold tenements) to whom they think fit, unlefs 
it be to bodies corporate * ; and that even to the total difm- 
herifon of the heir at law, notwithftanding that erroneous 
opinion which fome entertain of the neceffity of leaving the 
heir a (hilling, or fome other exprefs legacy, in order to difin* 
fcerit him effe4aually. . 

• Page iQi. ^ Defined, Page ^6. 

• Page 113. lai, « JJlack. Com. a V. 375, 37C. 

• Page a«— 37; 
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Thus has the legiflature enabled perfons to difpore ol 
their landed property to any perfon or perfons, except it be 
to bodies corporate, the reaTon of which exception will be 
Ihewn hereafter *• And as to freehold eftates held by one 
perfon during the life of another, ftyled eftates per outer vie% 
thofe are alfo devifable by will, as may be perceived by what 
has heretofore been mentioned ^ But no proviGon being 
yet made with refpeft to copyhold eftates, the power of dc- 
vifing is now indiredly exercifed over thole by an applica- 
cation of the do6lrine of ufes fimilar to that which was an* 
cicntly reforted to in refpcfi to freehold lands ; for the prac- 
tice is to furrender to the ufe of the owner's laft will, and on 
this furrcnder the will operates as a declaration of the ufc 
and not as a devife of the land itfelf<. So from hence we 
may obferve that the teftamentary power is now exercifabfe 
either dire^ly or indireflly over land of every tenure now in 
life where the fame is not held in joint-tenancy, or fettered 
with intails,*of which we Oiall hereafter make mention. 
But with refpefl to land, or real eflate, it muft be obferved, 
that a devife will not operate thereon, unlefs the teftator is in 
poflfeflion thereof at the time of executing his will ; yet as to 
perfonal eftate it will operate upon whatever a tnan has there- 
of at the time of his death, concerning which we ihall fee 
more in 9 fubfequent chapter^. 

Wh^re there is a general devife of lands, and there is no 
furrenderof the copyhold lands to the ufeof the will, the con- 
ftruftion at law is, that thofe do not pafs by the will ; copy- 
hold lapjls not being properly the fubjeft of a devife, and there- 
fore do not pafs by the will, but by the furrender*. So if I 
would devife a copyhold eftate I muft furrender it to the ufc 
of my will.otherwife, after my death application muft be made 
to a court of equity for fupplying the defeft thereof, which 
th e court will do in fome cafes, as in favour of a child or widow, 

« Page 1 38. draught of a will, thefigning and pub- 

' Page 49. Ircaiionwhereof were prevented by the 

f Co. Litt. III. Kotc !• 13 edit. fudden death ofthe tellator, yet being 

k Page 1871 188. proved in the ecclefiaftical court as a 

» I Atkyns 388. In a cafe before teftamentary paper, wai (utlicient to 

Sir Vovd Kenyon^ mafter of the rolls, pafs copyholds, which the tcllator had 

fitting for lord chancellor, May 1786, before uirrendcred to the ufc of his 

his honour detei'miiicd that a me.e will. 2 Bro, Cha* Rep. 5S. 
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and in favour of creditors where there is a dcvife of real eftate 
I o pay debts, and there is no real eftate but copyhold \ And 
a furrcnder of copyhold eftate hath been fiipplied for creditors. 
though there was freehold fpecifically devifcd by the fame 

Where the real eftate generally is devifed for. or charged 
by w.ll wi.h. payment of debts, copyhold lands which are n~ 
furrendered to the ufe of the will, do not pafs thereby, if -.here 
be freehold fijfficient to anfwerthe purpofe; o.herwife fhe 
copyhold (ball pafs, and the court will fuVply' the Z.nde" 
Yet the freehold •/ any. ftall be firft app^W: but thisbto 
be underftood of the /^«/ eftate only, for an .^a,V«^/, eftate 
of copyhold will pafs by fuch devife without furrender" • a. 
where a copyholder has mortgaged his copyhold and 'the 
mortgagee IS admitted, the mortgagor, not having the lezal 
eftate of copyhold m him, has no eftate that he can furrender 
and therefore may devife the copyhold premifes without any 

[mETces- ' " """^ ''^'''^ '^^ ^'^"^ ^^'"^ '« '^ 

f \^V''rf?l^ "J^'L^! '■"PP""*' f°' =» '™i«^d intereft 
(a wife for life) though the devifees over fnephews and nieces) 
are not entitled to have it fupplied for theiii'. And a fur 
render will be fupplied for a wife ajjainft a diftant heir U 
nephew) not provided for by the teftator ', And for cliildren 
wherever the heir is provided for. though the provifion be not 
from the teftator._I| there be a cflom in a manor, that 
copyhold ftiall not be furrendered to the ufe of a willfuch 
cuftom IS bad ..-Where the tcftator by his will. "^ £2 
notice that he had not furrendered copyhold eftates, wl-ich he 
devifed but direaing his fon to convey , hem, and civifinK 
to the fon other eftates. though the copyholds were not dc- 
A*^ , .*" / 1""°"]' """ f"n-enders were decreed to be made 
And lord chancellor was clearly of opinion that, though thofe 
copyholds were not devifable by the cftom. yet, as the itftator 
rnight difpofe of them, and had marked his intention fo to do 
that brings it within the principle upon which the court 
proceeds m fupplyin^ furrenders for payment of debts or 
providons for younger children, which are confidered as 

^ayXhebiSf "'""' "'^^ ''^■""•^ '''' ^"-"''" 
•/wTsI^'n Notei,4th.dit. ^t' Pih V. PM, IHd. 2S6. 

^ Concerning 
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CoNCERKiNG iiifants, manied women, ideots, and per- 
fons of nonfane memory, more will be faid hereafter under a 
fubfequent head; and here we may obferve, that notwith- 
ilanding the law has given a man a large and extenfive power 
for difpofing of his property by will, yet there are Tome cftates 
and efFefts which he may by dud or otherwife difpofe of in 
his life-time, but is not allowed to difpofe thereof by will; 
and thofe fhall be oar nexrrubje£l. 

And here we (hall firft advert to what has been mentioned 
in the former part of this work, that all fuch chattels per- 
fonal as a woman is poflefled of, immediately on marriage 
veft in herhufband; and that her chattels real he may make 
his own if he pleafes '• The former of thofe he may difpofe 
of by will to whom he thinks fit; but the tatter, unlefs he 
exercifed fome aft of ownerfiirp to make them his own,^ as in 
cafe of leafeholdeftatesfor years, or for years determinable 
upon lives, he may furrender the leafes, and take new leafes, 
or fell the eftates and repurchafe them, otherwife thofe will 
not pafs by his will, but on his death wiU return to his wife; 
yet if he furvives her, will be his own to aH intents "*. So it 
will be in refpeft of any debts that were due to the wife be- 
fore marriage, and which were not received or got in by the 
hufband and wife during their joint lives. So likewife it 
will be in refpe£l to the wife's paraphernalia defcribed in th« 
former part of this work ^ 
And in <^afe of joint- tenancy, if any eflate either real or per- 
fonal is held in joint-tenancy, it cannot be devifed by will ; 
for a devife of an ellate whereof the devifor is jointly feifed is 
void, the will not taking efFeft till after the death of the devifor, 
and by his death all the eftate prefently comes by the law to 
his companion which furviveth^ and who takes the whole 

by prior title ^ ^The nature and effefls of joint- tenancy 

being very necefTary to be underflood, 1 (hall here be fome- 
what particular in defcribingit; and then (hew how a joint- 
tenant may obtain power for devifinghis part by will. Joint- 
tenancy is where two or more perfons come to and hold an 

^ Page 3* « Co.Litt. 181:, i86* 

"» 4 Co. Rep. 51. •» Gilb. OR Wills, 123, 

* Page 36, 37. 
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^n ate jointly by one title, and thofe perfons are called joint- 
tenants, becaiife the eftatc is conveyed to them jointly ; as 
where a man is feifed or poiTefred ot an eftate in iee-umple, 
and makes a conveyance to two or more and their heirs, or 
makes a leafe to them for life^ or where two or more have a 
joint eflate in a chattel rjeal or perfonal, or a joint eftacein a 
debt, duty, covenant contra£l, &c. itisaj«int-tenancy, and 
the part of him that dies, goes not to his heir, executor, or ad- 
mint (Irator, but the whole to the furvivors or furvivor ** ; and 
a will made by a joint-tenant during the continuance of the 
joint-tenancy is not a good will, even asu) his (hare of the 
eftate under rhe ftatute ot wills, notwithftaoding a fubfequent 
feverance of the joint4enaiicy by a partition made afier the 
making of the will and before the teftatpr's death, unlefs there 
be a republication of it after the partition'. But as to joint- 
merchants for the wares, merchandizes debts or duties, that 
they have as joint*merchants or partners, the fame (hall not 
furvive but (hall go to the executors or adminittrators of him 
that dicth, by the law of merchants, which is part of the 
laws of this realm for the advancement and continuance of 
commerce and trade, as being for the public good '; And 
for the encouragement of hu(bandry and trade, it is held, that 
a (lock on a farm, though occupied jointly, and alfo a (lock 
ufed in a joint undertaking by way of partncr(hip in trade^ 
(hall always be con(idered as common and not as joint-pro- 
perty, and there (hall be no furvivor(hip therein S So that 
It may be in thepowerof the joint-merchant. Joint-trader, or 
farmer, to dcvife his (hare by will ; and in cale he dies with« 
out will, the fame (hall go to his adminiftrators : and the 
furviving partner is confidcred in equity barely as a truflce 
for the rcprefentativesof the deceafed ; upon which footing the 
accounts muft be taken, and nothing cpnfidered as the (hare 
of the Hirvivor till afterwards ; becaufe of the continuance of 
the property in the (lock to the reprefentaiivcs of the d';* tafcd 
partner, who has a fpecific lien thereon, although the fur* 
vivor afterwards dies or becomes bankrupt. (/) 

In order to (hew how one joint'^tenant may obtain power 
to dcvife h's part by will, wc may firft take notice of the dif- 
ference between joint-tenants and thofe called tenants in 

^ Black. Com. i V. 399, • Black. Com. t V. 3^9. 

' Burr. Manif. i^SS* (/) Trader'! and Convevanccr'a 

* Cw. Llct. 182. Guide and Guard, Chai** Vlil. 

K 8 common; 
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common ; and then proceed to (hew how a jaint-tenancy 
may be turned into a tenancy in common by cither of the 
tenants, and from that brought into a (eparate eflate. Joint- 
tenants have the eftate by one joint title and in one right, 
and tenants in common by feveral titles, or by one title and 
by feveral rights, but this property is common to them both, 
viz. that their occupation is undivided, and that neither of 
them knoweth his own feparate part \ both having a unity of 
poffeflion, fo that neither tenant is pofTefled of any particular 
part of the eflate,but each hath a (hare in and throughout the 
ivhole ; and, as has been obfcrved, an eftate held in joint-te- 
nancy goes to the furvivors or furvivor, and never defcends to 
the heir nor goes to the executor or adminiftrator of the de- 
ceafed, except in the cafe of joint-merchants, traders, &c. But 
of an eftate held by a tenancy in common, either of the tenants 
may difpofe of his part to whom he pleafes by will, and the 
tievifee or devifees to whom the fame is devifed will have a 
good title thereto ; and in cafe the eftate is not devifed by 
will, and one of the tenants thereof dies inteftate^ his (haie 
will defcend or go to his iffuc or next of kin ". 

The creation of an eftate in joint-tenancy depends on tk 
wording the deed or devife by which the tenants claim title; 
for this eftate can only arife by purchafe *or grant, that is, 
by the aft of the parties, and never by mere aft of law ^. If 
an eftate be given to two or more perfons without adding any 
reftriftlve, exclufive, or explanatory words, as if an eftate 
held in fee-iimple be devifed to A ancTB and their heirs, thi> 
makes them joint tenants in fee thereof; fo if it be given to A 
and B for their lives, it makes them joint-tenants for life, So 
if a chattel real, as a leafehold eftate for years, or any chattel 
perfonal, as a horfe, a piece of plate, or any boufehold good?, 
be given to two or more perfons without adding any reflric- 
tions, exclufive, or explanatory words, they are joint-tenanfs 
thereof. A tenancy in common may be created by expreft 
limitation, but care muft be taken not to infert words which 
imply a joint-eftate; but as in thi?? refpeS there is great 
nicety in wording of wills as well as deeds, it is the moft 
ufual as well as the fateft way, when a tenancy in common 
is meant to be created, to add exprefs words of exclufion ^ 
well as defcription, and limit the eftate, whether real or per- 

" Co. Litt. 189. * The word purchafe is defined Pag* fr 

« Hawkins's Abr. Co. LitU 067, r Black. Cow. ft V. 180. 

fonal' 
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Tonal, to A and B [tkep$rfons U whom it is limiud] to hold as 
tenants in common^ and not as jot fit- tenants \ 

JoiNT-j£NANCi£S may at any time be turned into te- 
nancies in common at the eleftion of either of the joint- 
tenants ; for if one joint-tenant aliens or conveys his eftate 
to a third perfon, the joint-tenancy is fevered and turned 
into a tenancy in common ; for the grantee and the remain- 
ing joint-tenant hold by different titles (one derived from the 
original, the other from the fubfequent ' grantor ;) and if 
a joint-tenant in fee makes a Icafe for life of his fhare, this 
defeats ihe jointure ' ; fo if there be three joint-tenants and 
one of them aliene that which to him belongeth to another, 
in this cafe the alienee is tenant in common with the other 
two joint-tenants, but the other two are feifed of the two 
parts which remain jointly, and of thefe two parts fur- 
vivorfhip will take place ^ ; and if one of three joint- 
tenants releafes his (hare to one of his companions, though 
the joint-tenancy is deftroyed with regard to that part, yet 
the two remaining parts are ftill held in jointure ^ When a 
joint tenancy is turned into a tenancy in common, any of 
the tenants in common, as has before been obferved, may 
devife their fliare by will, or the fame if not devifed will de- 
fcend or go to their iffuc or next of kin ; yet the devifees or 
iffue will not have an eftate in feveralty or any feparate eftate, 
but will ftill be tenants in common, and till partittoii made, 
the unity of pofleflion will continue ; for there are only two 
ways by which eftates held as tenancies in common can be 
diffolvcd ; the one is by uniting all the titles and inttjeft in 
one tenant by purchafe or otherwife, whereby the whole may 
be brought to one feveralty, or the whole eitate vcfled in one 
of them; the other is by making partition % vvhkh if they 
mutually agree, they may make when they pleafe between 
themfelves; but if they cannot mutually agree to divide, they 
may have recourfe to the writ framed upon the ftaiutes 3^ 
Hen. VIII. c. 1. and 32 Hen. VIII. c. 32. whereby all joint* 

» Black. Com. 2 V. 194. * Black. Cora. £ V. 186. 

> Uid, 185, 186. • I6id. 194. 

k Co. Liu. 189. 

K 3 tenants 
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tenants and tenants in common, either ofeftates of inheritance 
or other lefs efiates» are compellable to make partition ^ 

From hence we may perceive, that a man by his own 
aft may obtain power for difpofing by will of his Oiarem 
the eftate which he held in joint- tenancy. So where a man 
is feifcd of fudi eftate in fee-iail as by virtue of a fine or re- 
covery may be conveyed of which mention is made in the 
appendix to this work ' ; he may obtain power to devife the 
fame by will. But if the joint-tenant, or tenant in tail, 
make his will before fevcrance of the joint- tenancy, or bar- 
ring the intail, the devife will be void ; therefore if the joint, 
tenancy be afterwards fevered, or the intail barred, the tef- 
tator Oiould rcpublifli his will, as thereby the fame may be 
made efiVaual for pafling the eftate \ With refpea to 
dower, mentioned in the former part of this work', we may 
here, by way of reminding the reader of what has heretofore 
been faid concerning it, juft obferve, that a wife cannot be 
barred thereof by her husband's will, unlefs after his death 
Ihe accepts of any thing given h?r thereby as in lieu or fatis^ 
fefiion for her dower. 

Having thus (hewn what a man may, and what he may 
rot, difpofe of by will, we come now to treat on the difpofal 
of eftates in fuch manner as the fame may not thereby fee ren* 
dered unalienable after a certain time. 

Although, as it has been obfervcd, a man may by will 
difpofe of his landed property to whom he thinks fit, and 
ihat even to the total dilinherifon of the heir at law, yet be 
. inuft difpofe of it in fuch manner as that it may be aliened 
or conveyed within fuch time as the law hath fixed; in 
order that it might thereby be rendered capable of anfwering 
the purpofes of commerce, and providing for the innume- 
jrable contingencies of private life *"; and therefore the eftate 
muft not be fo devife« as to create what the law calls a 
perpetuity. As where a devife was made lo the Drapers 
Company and their f^icceffors in trnft, to convey the eftate 
tothe dpvifor's grandson Matthew Humier/ion for life, and 
afterward*?, on the death pi the faid Matthew, to his fon 
for life, and fo to the firft fon of that firft fon for life, &c, 

f Hid. 185. * Page 96. 

f Page %2f>. n. ^ Black. Com. V. 174, 

*» See repubjilhing a will in P»gc 
?86, 187. 

and 
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aTnd if no iflue male of the firft fon, then to the fecond fon 

of the faid Matthew Humberjlon for life, and fo to the firft 

fon, &c. and in failure of fuch iflue of the faid Matthezo, 

then to another Matthew Humkrfton for life, and io his 

firft fon for life, &c. with remainders over to many of 

the HunAcrJions (as the reporter thinks, about fifty) for 

their lives fucceflively, and their refpeftive fons, when born, 

for ibcir lives, without giving any eftate in tail to any ot 

t^em, or making any difpofition of the fee. This cafe 

being brought before the court of chancery, it was held by 

Lord Cowper, that this attempt to make a perpetual fuc- 

4ceffion of eftates for life was vain and impraaicablc, and 

that there ought to be a ftria fettlement made, gnd the intent 

of the teftator followed as far as the rules of law v/ould ad- 

mit ; and his lordihip direded a fettlement to be made^ fo 

that fuch who were in being Ihould be only tenants for life; 

but where the limitation was to a fon not in being, there he 

muft be made tenant in taiP; who, when of age, may be 

enabled by fuffering a recovery, if not by parting a fine, 

to fell and convey the inheritance, which a tenant for life 

/cannot alone obtain power to do, as will be (hewn in the 

appendix tp this wojk, as alfp l^pw real ef^ates pay l)e dpvifcfl 

with remainders in tail ". 

With rcfpeft to executory devifes, a brief defcription 
whereof we niall fee hereafter"; the utmoft length that has 
been hitherto allo^yed for the contingency of an executory 
devife to happen in, is that of a life or lives m being, and 
X)nc and twenty years afterwards; as when lands are devifcd 
to M unborn fon of ^ fcmccovert as (hall firft attain the 
age of twenty pne, and his heirs; the utmoft length of time 
that can happen before the eftate can veft, whereby the mhe. 
rltance may be aliened or conveyed, being the life of the mo- 
$hcr and the fubfequent infancy of her fon. 

As to chattels real ^ which may be devifcd with hraita- 
tionspver; in order to prevent the danger of perpetuities, 

» Gilb. on Wills, 159. Law of ^ See Claufc 5, in Page «83-a&^. 
Tcft.155. iP. WiU, 333. Note I. " Page 151. 
^ -j;. » Defcrlbcd, Page z8, 29. 
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it has been fettled, that thofe may be devifed to one for Il't. 
and after hi-; death to another for life, which is termed 
limiting over, and fo to as many pcrfons as are in being; 
but all the perfons muft be in being during the life of 
the firft devifee, or perfon to whom firft devifed, as then 
all the candles are lighted and confumin^ together, and 
the ultimate remainder, as it is termed, is in reality 
only to that remaindcr-man who happens to furvxve all 
the reft: or, that fuch remainder may be limited to take 
eifeft upon fuch contingency only as muft happen (if at all) 
during the life of the firft devefee ^ But of this fee more ia 
the laft paragraph of A\t enfuing page. 

Limitations of chattels perfonal, in remainder after a 
bequeft for life, arc in like manner permitted, though for- 
merly th?t indulgence was only ftiewn where merely the 
ufeof the goods/ and not the goods themfelves, was given 
to the firft legatee, the property being fuppofed to continue 
all the time in the executor of the dcvifor. But now that 
diftinftion is difregarded ; and if a man, either by deed or 
will, gives or devifes his books or furniture to A for lite, 
with remainder after the death of A to B, this remainder to 
B is good**; and it has been held that B might exhibit a bill 
againll A to compel him to give fecurity that the goods fliall 
be forthcoming at his deceafe. But, by lord Thurlow, in 
a late cafe : The cafes as to tenant for life giving fecurity 
ior the goods have been over- ruled, and the court now de. 
mands only an inventory, which is more equal juftice ; as there 
ought to be danger, in order to require fecurity ^ With re- 
fpedl to bequefts ot chattels with limitations over, we muftob- 
lerve, that where an eftate-tail in things perfonal is given 
to the firft or any fubfequent pofleffor, it vefts in him 
the total property, and no remainder over fliali be per- 
mitted on fuch a limitation. For this, if allowed, would 
tend to a perpetuity, as the devifee or grantee in tail of 
a chattel has no method of barring the entail : and therefore 
the law vefts in him at once the entire dominion of the goods, 
being analogous to the fee-fimple which a tenant in tail may 
acquire in a real eftate*. So, upon the fame principle, 
if a fum of money, is intailed, all fubfequent limitations over 
will be barred '. 

» Law o£ Tcft. 82. Black, Com. • Black. Com. t V« 398/ 
» V. 174- • ' 4 Burn's Ecclcf. Law, 144. a 

^ Black. Com. 2 V. 398. . Brq, Cha, Rci,. 33. ig,. ^ * 

^ Foley and Burnet, March, 1783. 
J Bro. Cha, Rep •279, * 
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And upon this principle the refolutions have been concern- 
ing chattels bequeathed to go as heir-looms; as where lord Fo- 
ley by will bequeathed all his plate, china, &c. which (hould 
be at Stoke, Whii ley, or Foley-Honfe, to be held and enjoyed 
by the fever al ptrfms who from time to tlmejhould rejpeciively 
and fucctjfively be entitled to the ufe andpoffejjion of the fame 
hoiijes refpeSiively^ as, and in the nature of heir -looms ^ to be an* 
nexed and go along with fuch houfes refpeSfively for ever. A fon 
being born who was tenant in tail ot one of the houfes (fub- 
je61 by the will to his father's life eflate therein) the chattel* 
fo bequeathed were held to veft in him at his birth, and he dy- 
ing, to veft in his father as his perfonal reprefentative. — By 
Alhurft, lord Commiffioner. The general rule is, that where 
the chattel interelt comes to one who would be tenant in tail 
of land, the limitations over are void. — ^There is alfo another 
rule that the intereft may be fo given as not to veft abfolutely 
in the firft taker. Where the teftator leaves it to the court 
to make the conveyance, the court will protect the property 
as far as may be; here he has taken upon him to be his own 
conveyancer. The chattels are to accompany the eftate. — 
When a tenant in tail comes into ^^ [being] it muft veft ; 
otherwife the abfurdity muft happen of the perfonal eftate be- 
ing tied up longer than the real. We can only adopt fo much 
of the teftator*s intent as was legal. It muft follow the rule 
of law ; and a perfon becoming tenant in tail muft have the 
abfolute intereft in the psrfonal property*. 

So where the teftator direfted " that all his plate, china, 
«' &c. which (hould be in his houfe at Hanbury Hall, fhould 
** go as heir- looms with his- real eftate, and be held and eiu 
" joyed by the perfon or perfons, that ihall, for the timebe- 
•• ing, by virtue of his will, be infitled to his faid real eftate, 
*• as far as the rules of law and equity will permit, and diretl- 
•' ed an inventory to go with the efhie;" the fame were de- 
creed to veft in the firft tenant in tail who came into being, 
and on his death to veil in his father as his perfonal reprefen- 
tative **. 

In the cafe of terms of years and perfonal chattels, the ve/l^ 
ing of an intereft which in realty would be an eftate tail, bars 
the iflue and all the fubfequent limitations ; but terms of years 
and perfonal chattels may be intailed by executory devife or by 

» Foley V. Burncll, 1783. i Bro, ^ f^aughanv, BurJ7cm, ly go ^ , Bro. 
Cha.Rep. 274. Dfcrceatlirmeainthc Chli, Re^*. ioi. 
Houfc of Lords, April 178^. 

deed 
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deed of truft, as eiFedually as eftates of inheritance ; if it is 
not attempted to/ender them unalienable beyond the duration 
of lives in being and twenty-one years after, and perhaps in 
the cafe olzpoflhumous child a few months more ; a limitation 
of time wifely adopt^ in analogy to the cafe of freeholds of 
inheritance, which cannot be fo limited by way of remainder 
as to poftpone a compleat bar oi the intail by fine or recovery 
for a longer fpace. By a feries of decifions every fpecies of 
property is in fubftance equally capable of being fettled in the 
way of intail, and though the modes vary according to the na- 
ture of the fubjeft, yet they tend to the fame point, and the 
duration of the intail is circumfcribed almojiz^ nearly within 
the fame limits as the difference of property will allow *=. 

Hence maybe perceived, that notwithftanding the law 
has veiled perfons with great power for difpofing ortheir real 
and perfonal eftates by will, yet it has not left them to their 
own vain humour and caprice in difpofing thereof, but ju- 
dicioufly prefcribed bounds whereby thole eftates may be 
rendered moft beneficial to the fucceeding generation ; and 
up6n thofe principles, and to prevent the extenfive gifts in 
mortmain, corporations were excepted in the ftatuie 34 and 
35 Hen. Vni. as the gift to a corporation which never dies 
muft tend to a perpetuity. 

It having been held that the ftatute 23 Hen. VIII. did 
not extend to any thing but fuperftitious ufes, and that 
therefore a man mTght give lands for the maintenance of a 
fchool, an hofpital, or any other charitable ufes ; it was 
apprehended, that perfons on their death-beds might make 
large and improvident difpofitions even for thofe good pur-r 
po^s, and thereby defeat the political ends of the ftatutes 
of mortmain ; it is therefore enafled by the ftatute 9 Geo. II. 
c. 36. that no manors, lands, tenements, rents, advowfons, 
or other hereditaments, corporeal or incorporeal, vvhatfoever, 
nor any fum or funis of money, goods, chattels, flocks 
^n the public funds, fecurities for money, or any other 
perfonal eftate whatsoever, to be laid out or difpofed of in the 
purchafe of any lands^ tenements, or hereditaments, mall be 
£iven, limited, or appointed by willt to any perfon or per^ 
fons, bodies politick or corporate or otherwife, for any 
ijlat$ or ir^terejl wbatjoevery or any ways charged or incumhtrU 

« Co. J-ltt. 20. Note 5. i^ Edit, 
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ify any per/on or pirfmi wbatfoever^ in trufl or for the benefit 

of any tjiaritahle ufe whaifoever \ but fuch gifts (hall be by 

deed indented, fealed and delivered in the prefence of two 

or more credible witnefTes twelve calendar months at lead 

before the death of fuch donor, and be inrolled in the high 

court of chancery within fix calendar months after exe- 

cution, and the fame to take effeft immediately after the 

execution for the charitable ufe intended, and be without 

any power of x'evocation, refervation, or truft for the benefit 

of tne donor.' And all gifts and appointments whatfoever 

cf any lands^ tenements, or other hereditaments^ or of any 

sjlate or intercji therein^ or of any charge or incumbrance af-* 

JtSfing or to affect any landsy tenements or hereditaments^ or 

any perfonal ijtate, to be laid out in the pur chafe of any lands 

ttnements^ or hereditaments, or any ejiate or tniereji therein^ or 

of any charge or incumbrance affetting or to aff'e£i thefame^ to 

or in truft for any charitable ufe whatfoever, made in any 

"other manner than is direded by this aft, Jhall be abfolutely 

null and void. But the two univerlitiesy their colleges, and 

the fcholars upon the foundation of the colleges ot Eaton, 

Winchefter, and Weftminfter, are excepted out of this adl ; 

but with this provifo, that no college (hall be at liberty 

to purchafe more advowfons than are equal in number to 

one moiety of the fellows or ftudents upon the refpeftive 

foundations. — Where a devife was to the fellows and fcholars 

of Chrijl and Caius colleges the fame was held good, and 

within the abovementioned exception ^ 

Upon the conftruftion of this ftatute it hath been deter- 
mined, that if a man devifeth his land, that is, real e(Ute 
f which the law terms land, and agreeable thereto I have 
bmetimes ufed the word land, indead of the words real 
pftate, which imply one and the fame thing), to truftees to 
be turned into money, and that money to be laid out in a 
charity, the devife is not good ; for it is an intereft arifing 
put of land. So a devife of a mortgage or of a term of years 
to a charity is not good. And if money be given to be laid 
out in lands, this is exprefsly within the a£l, but money giv. 
(en generally is not ; which particulars will be enlarged on 
jin our fixth and laft chapter. 

i ^fornfy^Gmralf ,v. Tancrcd, in Chancery, 1757. 'Ambler's Rep. 351 

CHAP. 
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CHAP. II. 

Of making the Will. 

TH E power perfons have and may obtain fdr difpofing 
of their cftates and effedls by will, having now been 
treated on, and likewifc the bounds prefer ibed by the law, 
as limits to that power; whereby fomc of the rcquifites ne- 
ceffary to be obferved in making the will may be perceived, 
we ftiall here proceed to treat on further requifites neccflary 
to be attended to ; and firft take notice of perfons who be- 
ing under fomc fpecial prohibition by law or cuflom, as for 
want of fufficient difcretion, or for want of fufficient li- 
berty and free will, or on account of their criminal con- 
duft, are obliged to die inteftate; and then confider the 
manner of making the will, whereby both real and perfonal 
eftate is given or bequeathed, and where the will only con- 
cerns perfonal eftate: who may be made executors, and 
of whom the teftator fliould beware of appointing ; who 
may be devifces, and take by devife ; and the manner of 
their taking real and perfonal eftate by the will : the man- 
ner of bequeathing to married women and infants, and 
of appointing guardians, : conditions not to trouble exe- 
cutors, and for preventing indifcreet marriages : the nature 
and effefls of a gift in cafe of death ; and of a nuncupative 
or verbal will. 

As to perfons reftrained from making wills for want of 
fufficient difcretion, fome of thofe are infants, ideots, and 
perfons of nonfane memory, who with married women 
are excepted out of the ftatute 34 & 35 Hen. VIII. c. 5. 
before mentioned ' ; fo that infants or perfons under twenty- 
one years of age, who are ftiled infants till then, cannot by 

• Pflgc 127. 

will 



iy Will orTESXAMENTr 141 

ivlll difpofe of their real eftate; yet, as has been fliewn, 
may thereby difpofe of their perfonal eftate at certain ages; 
And aliens, who were mentioned in the third fe£lion of the 
fourth chapter of the former part of this work, as not being 
capable of holding lands', confequently can never have any 
to difpofe of; yet aliens may acquire a property in goods, 
money, and other perfonal eilate, here in England, and dif- 
pofe thereof by will, provided they are alien-friends, or fuch 
ivhofe countries are at peace with ours *. 

Amongst thofe perfons difabled from making wills for 
want of fufficient difcretion, as ideots and perfons of non** 
fane memory, may be reckoned fuch perfons as are grown 
childifti by reafon of old age or diftemper, and fuch as have 
their fenfes bcfotted with drunkennefs \ all of whom are in- 
capable, by reafon of mental difability, to make any will 
fo long as fuch difability lafts. To thefe alfo may be re- 
ferred fuch perfons as are born deaf, blind, and dumb ; who 
having always wanted the common inlets of underftanding, 
are incapable of having, as it is termed, animum uflandi\ and 
therefore any will mkde by them is void *. 

An ideot, or natural fool, is he who, notwithftanding he 
be of lawful age, yet he is fo witlefs that he cannot number 
to twenty, nor can tell what age he is of, nor knoweth 
who is his father or mother, nor is able to anfwer any 
fuch eafy queftion; whereby it may plainly appear that 
he hath not reafon to difcern what is to his profit or da- 
mage, nor is apt to be informed or inRruded by any other ; 
and fuch an ideot cannot make any teftament, nor difpofe 
cither of his lands or goods ^ An old man, who, by rea- 
fon of his great age, is grown childifh again or fo forgetful, 
that he forgets his own name, cannot make a 'will ; for a 
will made by fuch an one is void '. A drunken man, when 
lb exceflively drunk as to be deprived of his reafon and 
underftanding, during that time may not make a will ; for 
it is requifite, when the teflator makes his will, that he 
fliould be of found memory, and that he hath a competent 
memory and underftanding to difpofe of his eftate with rea- 
fon *. A man of a mean underftanding, neither of the wife 

« Page 97. . « Swinb. part ii, feft. i. 6 Co. 

■ Black. Cora, i V. 372. Rep. 23. 

» IhiL 2 V. 497. • Swinb. part 11. fcft. I. 

• y Law of Tell. 41. 4 Bwm'j Ecclcf, 
Law, 44. 

or 
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or foollfli fort, but indifferent, as it were, betwixt a wife 
man and a fool, and though he rather incline to the foolifh 
fort, fuch an one is not prohibited to make a teftamentyunkfs 
he be yet more fooliOi, and fo very fimple, that he may be 
cafily made to believe things incredible or iiripoffihle, and hath 
not as much wit as a child may have at ten or eleven years of 
age, who is therefore inteftable by the law for want of judg- 
ment \ 

Madfolks and hmaiic perfons, during the time of their 
furor or infanity of mind, cannot make a teftamcnt, nor dif- 
pofe of any thing by will, becaufe they do not know any thing 
they do ; for in making a teftament, the integritv^.or perfe6b- 
nefs of the mind, and not health of the body, Ts requifite ^ 
And fo ftrong is this impediment of infanity of mind, that if 
the teftator makes his teftament after his furor hath overtaken 
him, and whilft it doth poflefs his mind, although the fiiror 
doth after depart or ceafe, and the teftator doth recover his 
former underftanding, yet the teftament made during his 
former fit dothi not recover arty force or ftrength thereby*. 
But if a mad or lunatic perfon has a clear or calm mind, then 
during the time of Aich his quietnefs and freedom of mind 
he may make his teftament *• 

EvRRV perfon is prefumed to be of found mind and me* 
mory unlefs the contrary be proved ; and therefore, if any per- 
fon goes about to overthrow a teftament, by reafon of infanity 
of mind or want of memory, he muft prove the impediment^, 
which is a hard and difficult point: and therefore it is not 
fufficient for the witneffes to depofe that the teftator was mad 
or befide his wits, unlefs they render or yield a fufticiem rea- 
fon to prove this their depofition, as that they did fee him do 
fuch things, or heard him fpeak fuch words, as a man having 
reafon would not have* done or fpoken*. 

As perfons who are born blind, deaf, and dumb, are in- 
Opable of making any will, fo likewife are ihofe who are 
deaf and dumb by nature ; unlefs it appears by fufficient 
argunients that fuch a perfon underftandeth what a will means^ 
and- that he hath a defire to make a will ; for if he have fuch 
underftanding and defire, then he may make his will by figns 
and tokens ^. 

* nU. fca. 4. f Law of Tcft. 40, 4 Barn's EccIcC 
« Law of Tcft. 39, 4 Burn's Ecclef, Law, 4^1. 

Law, 44. 8 Uid. 

*» Law of Teft. 39. b Law of Tcft, 44* 4 Burn's EcckC 

• Uidn 4 Burn»« Ecclcf. Law, 44. Law, 54. 
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A BLIND Person may make a nuncupative will, by de- 
<:laring his mind before a fufEcient number of witnefl'es ;, 
and he may make his will in writing, provided it be read 
to him before witneffes, and in their prefence acknowledged 
by him for his lad will ; but if a writing be delivered to a 
blind man, and he, not hearing the fame read, acknow- 
ledges it for his will, this will not be fufEcient ; for it may 
be, if he had heard the fame read, he would not have 
acknowledged it for his will ' ; therefore, the beft and fafeft 
way in fuch cafe is, that the will be read over to the teftator, 
and approved by him in the prefence of all the fubfcribing 
witneffcs : yet the law of England does not feem precifely to 
require this ftridlnefs, if there be otherwife fatisfadiory proof 
of the will being read over to the blind man ; as the lingle 
oath of the writer hath been allowed fufEcient to prove the 
identity of the will ^ 

The fame precautions as are neceffary for authenticating 
a blind man's will, feem in like degree requifite in the cafe o£ 
a perfon who cannot read ; for though the law in other cafes 
may prefume that the perfon who executes a will knows and 
approves the contents of it, yet that prefuraption ceafeth 
where, by defeft of education, he cannot read, or by ficknefs 
is incapacitated to read the will at that time ^ 

Persons for want of fufEcient liberty and free will, being 
incapable of making wills as before mentioned, are the next 
clafs here to be conlidered, and the firft of thefe I (hall take 
notice of is a married woman. 

A MARRIED WOMAN is Utterly incapable of difpofing of 
her real eftate, either by will or deed, as has been ihewn"; 
and as to her chattels real and perfonal, the latter of thofe we 
have feen immediately veil in her hufband on the marriage, 
and the former he may make his own if he choofes" ; where- 
fore fhe is incapable of difpofing thereof, unlefs her hufband 
Ihould confent to her io doing, which is not likely he (hould, 
as it would be very inconfiftenl to give her a power of defeat-^ 
ing the law in this refpeft, by enabling her to bequeath thofe 
chattels to another. 

Bv the hufband's confent, the wife may make a teftament, 
and as the hufband before marriage frequently beconjes bound 
in a bond, or covenants with fome of the woman's friends 

* Law of Teft. 45. 4 Burn's Ecclef, * Jbid. 
law, 55. » Page 96. 

•^ 4 Burn's Ecclef. Law, 55. » Page 3% xj©* 
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to give her fuch confent, he is bound by liis bond or 
covenant fo to do; but unlefs fuch confent be given to 
the particular will in qiieftion, it will not be complete eren 
though the hufband beforehand hath given her permiflSon to 
make a will; yet it (hall be fufficient to repel the hufband 
his general rignf of adminiftering his wife's effefts (which 
otherwife he has a right to°), and adininiftraiion (hall be 
granted to the wife's appointee ^ or the pcrfon appointed by 

the wife. A wife may make a will of chattels real and 

chojes tnaSlion not reduced into pofTeflion; but if the hufband 
does not aflent to the proof of that will, it will be void, and 
cannot be proved. If he does confent, either by matter ^x 
pqJlfaSio^y the death of the wife, or by previous contraft, 
that confent entitles the executor to claim thofe things which 
would be the hufband's as adminlftrator. In the one cafe, 
the executor takes by legal inference, in the other by favour 
of the agreement made in confideration 6f the marriage. The 
executor of the wife, when (he has a power to make a will, 
takes by her fpecial appointment. With regard to chattels, 
both real and perfonal, the hulband by contraft anterior to 
the marriage, refting only in agreement, could authorife her 
to make a will: but in order to enable he^ to make a will of 
real cftate, he muft part with the legal eftaie to truftees ; for 
by agreement, whiUt refting in agreement, he cannot bind 
the heir, but can only bind himfelf, and the legal eftate ought 
to be conveyed by legal conveyances **. 

When a married woman dies, who by will or writing 
hath difpofed of eflfefts by power derived from a bond, fet- 
tlement, or a will; before fuch will or writing of the wo- 
man's is proved in the ecclefiaftical court, the ordinary will 
require the hufband's confent, either in perfon or by proxy, 
a perfon appointed by the hufband for that purpofe; and if 
that cannot be obtained (as fometimes the hufband will ab- 
folutely refufe fuch confent), then the ordinary will require 
the bond or fettlement trdm which the wife derived her 
power, to be produced, and after abftrafting it, will grant 
a probate or adminiflration; that is, if the wife hath apponted 
an executor, the ordinary will grant a probate \ if the wile 

• Sec Page 3. ex pof: foBo^ that was not fo at fir/f, 
P Black, Com. 2 V. 498. by cleaion, &c. As fometimes a 

• Ex poft fcMOi is a term ufed in thing well done at firft, may after- 
the law, fignifving fometliing done wards become ill. 8 Rep. 146. 5 Rep. 
after another thing that was commit- 22. 

ted before. And an a£t done, or eftate »> Hodfm y, Lloyd, 1789. 2 Bro. 
granted, may be made good by matter Cha. Rep. 543, 
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iy W iLh ahd Test xuxidti 14 j 

Katfi not appointed ail executor, btit made only a kind of tef- 
tamentary difpofition in writing, then the ordinary wiltgrant 
adminiftration With fiich teftamentary dirpofltioii annexed; 
and in cafe the hufband's confeilt hath not been ob- 
tained » biit indeaid thereof the bond of fettlenieiiit hath beeit 
produced, the contents thereof iflTues with the probate or ad« 
ininiftratiori from the ordinary ; and this will be attended 
-With expence according to the length of the bond or fettle^ 
inent, whicl^, if very long, the extraordinary expence will 
be confiderabie, pernaps upwards of 2oli wherefore it is be(t 
to obtain the huiband's confent if it can bd had.-^-=— If the 
wife difpofes by power dcrivcid Iron! a will which hath beert 
proved, and the hiifband with-hdlds his cdnfent, the extra* 
4;:irdinai7 expence dfobtairiin^ the probate or adndiniftratioii 
will be veiy trivial, to what it will be when the power is de^ 
tived from a fcfttleoiedt of aiiy confiderablel length; 

Br this it nfay be perceived how niarflage altera th^ power 
ihat a woman before the confummation thereof had over her 
eftate and effe£b ; and in refpe£l to a will^ if (hcf Ihould have^ 
made any before marriage, the fame can be of no effe£fc aftei^ 
her marriagey that being a revocation in laW, and entirely 
Vacates the will ^. If me makd any will during marriage, 
and die in her hufband*s life-tiitie, we hstv^ feen that it will 
be effedual'with havirtg her hufband's confent. Or if madd 
|>urfuant to power (he had for th2(t>piirpofe.*^Wherea woman 
by fettlement previous to her marriage conveys an eftate to 
trufteeSi in truittoeonvey tofuch ufcs as fhe^ whether fole 
or covert fliould by deed or will appoint^ and during her co- 
verture make$ her will and bequeaths the eflate, and after the^ 
death of her hufband takes a cdnveyancd of the eftate from, 
the trufteeS to hef own ufe, the conveyance is a fevocationl 
of the will ; as where Hefl^r SperiUt^ previoui* to her iftar^ 
riage with the late Mr. Dingley, by indentures of iyth and 
i8th June, 1760, conveyed an eftate to trqftees, in truft to 
eohvey the fame to fuch ufes as Die, whether fole or covert, 
fliould by deed or will appoints In 1 76^, being then covert^ 
(he made a will, reciting the power, and made conformable 
to it, by which (he gave the efbte in queftion, in cafe flielhould 
have no children, to her neice Dorothy AJkiWy for life, with 
temaindei'S, under which the plaintiff clauned the reverfionary 

4 4 Co. Rep, io.2 Br6.Cbtf.|^ep*54i..J4i« 
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hiterefi, Tubjeft to Dorothy AJkiofs life eftate. AFter Ac 
death of her hufband Mrs. Dingtey^ by a conveyance for thai 
purpofe, reciting the power, and made cooformable to it, 
dire£led the tnmees to convey, and they conveyed the eftate 
to her in fee. Thc.queftion was wl^^^tier this conveyance 
was a revocation of the wili.^-Lord chancellor faid, there is 
no doubt about it, the quefiion is which of the a£ls is an 
execution of the power ; there is no doubt ii is executed by 
the conveyance to her own ufe'. 

If a married woman has any pin-nooney or feparaii 
maintenance, it is faid flie may difpofe of her favings thereout 
by any writing in nature of a wul without the control of 
her hufband % andif (he furvives him, fliall have it herfdf, 
and the fame fhall not be liabfe to her hufband's debu S 

Where the wife hath goods in the right of another per- 
fen as executrix or adminiftratrix, and not as legatee, of 
thefe (he may by will appoint an executor^ and fuch will of 
the wife does not require the hufband's confent t for in default 
of her appointing an executor, the teftator's next of kin will 
be entitled to the adminiilration, as was mentioned in the for- 
mer part of this work % 

That ftifRcieot liberty and free will is necefTary t^ the 
making a will, it may be obferved, that if the fanae is made 
by a perfon through fear in confequence of threatning, and 
Whicn being fuch fear as may move a conftant man, as 
the fear of death, of bodily hurt, or of imprifonment, or the 
lofs of all or moft part of his goods, or the like; it will be 
let afide : yet as to this no certain rule can be delivered, but 
it is left to the difcretion of the judge, whip will not only con- 
fider the quality of the threatening, but alfo the perfon as well 
threatening as threatened ; in the perfon threatening hisupower 
and difpofition ; in the perfon threatened, the fex, age, cou^ 
cage, pufiUanimity, and the like. But if the teftator after- 
wards, when there is no caufe of fear, do ratify and confirm 
bis will| the fame is then good in law \ 

FaAun Of deeept^n relating to a will of perfbnal eilatt 
IS examinable only in the fpiritual x}t ecctefiaftical court; 
but in refpeflof a realeitate, it was decreed in ^e houfc of 

» Lawrence r.)fa}iis, 778tf. 3 Bro. " Page 3. 
Cha. Rep. 319. >" Law of Jcft, 51. 4 Bum*» ficclefc 

* Black. Com. 2 V, 499 . law, ^3 . 

* ^ Bvnk's £€6kil i^w, 49. 

Ur< 



iy Will and Testament. , I47 

lords that a will thereof could not be fet aflde in a court of 
equity for fraud or impofiiion ; but muft be tried} at law^ be- 
ing a matter proper for a jury toenquireinto ^. 

PfRSONS incapable of making wills on account of theii* 
criminal condufl are the next clafs here to be confidered ; 
and the fir(i of thofe we (hall take notice of are traitors. 

A TRAITOR, or one who has judgment awarded againft 
tiim for high treafon, forfeits to the king all his lands and 
tenements of inheritafice, whether fee.fimple or fee-tail, 
and all his right of entry on lands and tenements, which he 
had at the time of the ofience committed^ or at any time 
afterwards, to be for ever veiled in the crown ; and alfo the 
profits of all lands and tenements^ which he had in his 
own right for life or years, fo long as fuch intereft 
Jhall fubfift * : and a traitor, when convided^ is de- 
prived of making any teftament or other kind of laft will# 
and if he has made any before, the fame by the convi£lion 
becomes void in refpe£l of his goods and chattels * ; fo 
in refpefl of real eftate after judgment is awarded purfuant to 
convidion. 

For Petit Treason and J'elowy, the offender alfo 
forfeits all his chattel interefis abfolutely, and the profits of 
all eftates of freehold during life ; and after his death all his 
lands and tenements in fee-flmple (but not thofe in fee-tail) 
to the crown, and the king fhall have them for a year and a 
day, and then the lord of the fee fhall have them by way df 
cfcheat ^ ; therefore, when a perfon is found guilty either of 
petit treafon or felony, and judgment of death is awarded 
on which his lands or real eflates are forfeited, and his goods 
and chattels on convi£tion previous to the judgment^ he can 
make no difpofition of either by will or deed ; becaufe the 
law hath then difpofed thereof; yet a pardon will reftore him 
to his former eflate % as it doth a perfon attainted of high trea* 
fon before mentioned. 

Th ere is a difference between convi£lion and judgthent, ; 
convidion is when the offender is found guilty by a jury, 
on which, or foon after, judgment is award^ againft. hioi 
by the judge, and then he is (aid by the law to be attainted ; 
but before judgment is awarded the offender is afked if he has 
^ny thing to oler why it fhould not be awarded againft him, 

y taw of Teft. 52* 4 Bura'i tcckC • 4 Bum's EccleC Liwi 55* 

taw, 54, fc Black. Com. 4 V. 385, 386. 

« BlaslU Coa. 4 V. 381. » 4 B^u*i EtxUU Law, 56^ 
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^hich he fometiines hsis» as exceptions to the indifiment, an^ 
thereby the prtyceedings agatnft him may happen io be fct 
afide. In many cafes wl^re goods are forfeited there never 
is any atfeinder, which happens only where judgment of 
death or oiiilawry is given ; therefore in thofe cafes the for- 
feiture muil be upon convi Aioh or not at all **• 

JL I KEW I SE there is this difference between the forfeiture of 
lands or real eftate. and Hhe forfeiture of goods and chattels. 
^the/ormer has relation back to the time of the fad comniit- 
tedy fo as to avoid all intermediate charged ; the lai/er has no 
relation backward; fo that thofe only which a man' hath 
m tbe time of convidion (haH be forfeited ; therefore a traitor 
or felon ma)' hnajide fell any of his chattels^ real 01 perfona), 
between the faS and conviftion ; yet if they be coUufively, 
and not bmajide parted with, merely to defraud the crown^ 
4he law (2fnd particuhily the (latute 23 Eliz#c. 5.} will reach 
them •- 

Obstinately {landing mute on arraignment, where a 
perfon is indi£ied for felony or other cri'mes, amounts to a 
confeflion, and will have the fame efFefl as if the prifoner 
had been convifted by verdift or confeflion of his crime ^ 

As the forfeiture of lands or real ellates arife only upon 
attainder, that is, upon the Judge's awarding judgiiient of 
death or outlawry, zfelo defcf or perfon who wilfully kills 
Jiimfell, forfeits no lands of inheritance or freehold, becaufe 
he never is attainted as a felon « ; and therefore if he has made 
any will of his lands, the fame may pafs theret^ to the devi* 
fees ; yet as to his goods and chattels, and the appointment 
of an executor^ his will (if he hath made any) ihall be void*. 
Gavelkind lands, although the anceftor be hanged, arc 
never forfeited for felony, as hath been mentioned in the 
fonnef part of this work ^ 

An outlawed fersow is out of the king's pro- 
teflbn and out of the aid of the law, and although the 
outlawry be only for debt, his goods and chattels arc 
forfeitecf fo tong as the outlawry fubfifts*'; and if the aflion 
on which he was outlawed were not jiift, yet his goods and 
chattels are forfeited, becaufe of his contempt in not ap- 
pearing; and therefore he cannot make his tcftament 

• Black. Com. 4 V. 375, 387. ^ 4 Barn'* Ecclef, Law, c«. 

• Black. Com. ^ V. 3^^* » Page 100. 

• ilfii, 319. It BUcktCom. 2 V. 499^ 
f Hid* 5*6. *^^ 
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^f his goods To forfeited. But z man outlawed for debt, of. 
in a perfonal a£lion, may in fome cafes make executors; for 
he may h^ve debts upon contraft which are not forfeited to 
the king ; and thofe executors may have a writ of error to 
reverie the outlawry '• 

Papists, till of late years, were under divers difabiiities ' 
in re(jpe£t to taking lands either by purchafe or defccnt '* ; 
but now, by iheir complyii^ with the flatute ^8 Geo. III. 
c. 6o. anjl taking the oath therein prefcribed» thofe difabi. 
lities are removed; and by flatute 31 Geo. III. c, 3a. va^ 
rious other difabiiities to which perfons profel&ng the popifli 
relijgion were fubje^l, are likewife removed by their con* 
paying with this flatute, and taking the oath herein pre- 
fcribed. — ^With refpeft to aliens, it hath already been fliewn 
that thofe are incapable of holding any real eftate. 

Thus having taken notice of the perfons restrained from 

making wills, as being under fome fpecial prohibition by law 

40T cuftom ; we come now to confider the manner of making 

the will, whereby both real and perfonal eftate is given or be- 

qneath^, and where the will only concerns perbnai eflate^ 

Who may be made exeaitors, and of whom the teftator 

fliDuld beware of appointing. Who may be devifees and 

lake by dcvife,, and trie manner of their taking real and per*. 

fonal eftate by the will. And here we (h^l firft attend 

to the rules for the con(lni6lion of wills, and the manner 

eilates in fee-fimple, fiee-tail, or for term oi life only, may 

be created ; likewife the date of the will, and what is requi«. 

fite, with refpecl to the teflator's ligning thereof, and wit* 

pefies fubfcribing their names thereto. 

It is a rule in the conflrudion of wills, that the fjme be 
mod favourably expounded, to purfue if polTible the will qf 
the teflator, who tor want of advice or learning may hav^ 
omitted the legal and proper phrafes. And. therefore many 
times the law difpenfcs with this want of words in dcvifesy 
which are abfolutely requifite in all other iniiruments ; and 
hereby a fee may be conveyed without the words of inhciitf 
ance, and an eflate-wil without words of procreation °, as 
we (hall fee hereafter, But notwi^hflanding the mind of 
the teftator, if poffible, (hould be purfyed, yt^ it myll be fo 
as his intent might fland with the rules of the law and not 
he repugnant tbcrejinto, it being a rule that the la(t will of 
the teitator is to jbe fuIQlled according to his true intention, 

* Law of Tcfte 47, 4 Bum's Ec- » Black. Com. 2 V. 157. 293. 
«lcC Law, 56. o Black. Com. a V. 3J<i. 
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but the fpirit of tHe law is to be prefcrved ^ ; therefore when 
the teftator endeavours to make a fettlement of lus eftatt 
contrary to the reafon and policy of the law, the judges will 
reje£l it;*} and herewith a^es what has been mentioned 
[34, concerning the difpofal of efiates in fuch manner 
lame ^ay not thereby be rendered unalienable after a 
pertain time. 

All the words of a will muft be eonfldered together, to 
find out the intention, and the intention mufl, take place, 
unlefs contrary to the rules of law \ The intention of the 
teftator exprefled in his will« << if conjifteni tpith the rules of 
law^ (hall prevail. But thofe words, " if con^ent^** tie, 
are applicable only to the nature and operation of the eftate 
or intcreft devifeo, and not to the conftruftion of the words. 
A man cannot, by will, create a perpetuity ; he cannot put 
the freehold in obevance ; he cannot limit a fee upon a lee ; 
nor make a chattel defcendibie to heirs ; nor prevent a te* 
liant in tail from fuifering a recovery. But the quefliont 
whethier the intention be confiflent with the rules of law or 
not* can never arife, till it is fettled what the intention was. 
This can only be difcovered by taking ihe whole will toge- 
ther. If it be apparent, (fays, Mr. Juftice Buller) I know of 
ilo cafe that lays, a ftri£l l^gal conftrpdlion, or a technical 
fenfe of any words whatever, (hall prevail ^ainft it ; unlefs 
the cafe pf Pfrrin v. Blake [Hil. 10 Geo. Ill,] bt eonfl- 
dered as fuch, which I do not confider as fuch, nor think 
Biyfelf bound by it •. — The learned judge referring hereto in 
^ later cafci fays, i^ is laid down a$ clear, that if a teftator 
ufes technical iierms they (hould carry the Jnterpft according 
to known rules; but this feem^ to be laid jdown too broad. 
I laid down the rule fomewhat differently, t|iat where the 
teftator uies only technical phrafes, thf! coprt is bound to un- 
derftand them as fuch, becaufig the court cannot fay that he 
did know their meaning ; but, if the teftator ufes other ex- 
predions in other parts of his wilU which fliew he did not 
mean to ufe thofe phraf<»s tech|iically, then the intention mull 
prevail*."' " ' '' " • '" ' ' 

F Shcp, Touch. 416. ^crs and iaAers,) per capita^ not per 

« Gilb. on Wills, lit. fiirpeS, This cafe was held to be like 

' Ambl. Rep. 345. that of Green y. Howard, t Bro. Cha. 

• Hod£fGny,^m^rofi;^E,zoGco.lIh Rep. 31. and that a gift to relatiais 

Doug, Rep: ^^j, 2d Edit, ' < meant the fame as t9 next of kin.— 

^ Phi:lif>s r, Gartbf iy^o. 3 Bro. In a later caft, a gift of a refiduc, to 

Cha. Rep. 68- In this cafe it was be divided among perfons relattd to 

held, that a gift of refid\je, to|>e di- the teftator, was held to be coDfincd 

vided amongft next of kin, fhare and to relations within the ilatute of di- 

ihare alike, (hall be divided among ftribution. Rayner v. Mowhray, ly^u 

furviving brothers, nephews, and 3 Bro. Cha. Rep. 234.. 

toieccs, (rcprefcnting deyeafed bro- 
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Thk teftator's intention is to be colle3ed from the worfs 
*wliich he has ufed in his will, and not from conjedure } and 
though it is nor neceffary that any technical or artificial form 
of words fliould be ufed in a will, yet the teftatOJ^'s meaning 
snuft bc-colleded from the words he has ufed, and whereto 
\«rords which, he has not ufed cannot be added*. And this 
intention muft be collcaed from the will itfelf, and not 
frorn any /jr^/ evidence concerning it. "^ 

Where refidue of three per cent, annuities, was given 

<* in truft to pay the fame unto and between the two ciaugh* 

ters of jT. <y. in equal (hares and proportions, during their. 

livesr, and, if either of them fliould die, then to pay the 

whole to the furvivor during life ; and, in cafe both fliould 

depart this life, then the whole was to fall into the refidue, 

and teftatrix appointed IV. and R. refiduary legatees/' — r- 

71 <f« had three di^ughters, and it was held they fliall all 

take equal fiiares. — In this cafe, for the three daughters thp 

plaintiffs, it was argued, that this will can adroit but of two 

conftrudions, either the two elded daughters ,pf Tf S. muft 

take, or the word two muft be rejected, and all the daughters 

muA t2L)^c.—,Slcecb v. Thorington, 2 V^zey, 260. is a bequeft 

to the two fervants who fliould live w>th t)ie teftatrix at the 

time of herdeceafe; at the teftatrix *s death, flie had thrae 

• 3 Duri^. and Zz&, Rep. 86, a title of gift j bat where the title or 

^ Upon the conftru^ion of a wilJ, gift is rail'cd, tnd there* U a doubt as 

courts of law and equity are very cau- to the perTon or other icircuniftances, 

tions in admitting parol evidence. It ti^en parol evidence Ihall be admitted, 

has been admitted to afcertain theperr And here lord Thurlow obfervlng in 

fon where there are two of the iame his difculHon. that every evidence, as 

name, or where there has been a mif- to the deicrtption of the fubje£l the 

take in the chriftian or fumame. teftatrix dej(cribed, muft be admit- 

sAtk. 372. Like wife in faycMir 0/ itAf bis lordfhip's opinion was, that 

executors, where the next of km he could let in evidence of the 

claimed the undevifed furplus \ and ralue of the eftate, not to control 

the ground oi its admi0ihiUty »M)to the bequefts wbtch the teftatrix ba,d 

executors is» that it is adduced to re^ made m words themfelves diftin^, 

but a prefumption x^'i(c^ agaioil the nor to control a bequeft which fhr had 

kgal title of ihe executor, i P. Will, made of a fubjeft we had accurately 

'1^9* Note I, 4th edit. In the ca6 defcrtbed ; but becaufc the words 

«f Ftmereau and VoyniZt July 17859 which ftie had ufed in the defcri|iion 

the admiiEon of parol evidence being were^ upoa the whole of the untcxf^ 

•ontcnded for^ it was obierved that uncertain, i Bro. Cba. Rep. 47 a. 
the court Wi)uld not admit it to raiie 

L 4 fcrvants 
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fervants, and ^Hejr were all decreed to Uke equal (bares. In 
that cafe, TunUns v. Timiins^ in 1745, was cited, where 
the tefi^tor gave to the three children of his fifter 50 /. each ; 
the fifter had four child|ren» and ^hey were all let in. In 
Scott V. FenhotJetf in ?779f (as to this point not reported) 
there was % legacy given to captain Compton and each of bis 
two daughters, if each or either of them fliould furvive lady 
Chadwick. Captain Coippton had more than two daugh. 
ters, and it was ^eld, that all the daughters lhoul4 la^e.. 

Master OF J^z Rolls. — In conftrufting wills, courts 
pught not to indulge conjeflure ; it were much better that 
inany wills (hould be defeated. In this cafe, I am not pre- 
pared to control the cafes which have been determined^ 
When rules are laid down, they ought to be fuch as meet the 
Common fenfe of mankind. I acknowledge, on the pre- 
fl^nt fubjed, I yield to the authority of the cafes, and not to 
^he reafon of them ; but, on the autbprity of the cafes, I 
inuft dfBclare th^t all the daughters (hall take\ 

Favour is (hewn with refpeft to wills in what the lay 
calls executory devifes, which is the limitation of a future 
jntereft, not to t^ke place immediately on the death pf the 
teftatofi but at a time and undef* circumftances appointed by 
the will; as when a map devife$ a future eftate to arife upon 
a contingency* and till that contingency happens does not 
jdifpofe of the fee fimple, but leaves it to defcend to bis heir 
^t law ; as if one devifes fand to a feme fo|e or immarriej 
woman and her heirs upon her day of marriage : here is iq 
jeffeft a contingent remainder without any particular reflate to 
fupport it ; a freehold commencing in future^ or at a future 
lime. This limitation, thpugh vpic) in a de^, yet is goo^ 
in a will by way of executory devife^. On the fubjeS of 
executory devifes much might be faid ; but as it is a dodrine 
that iintiot, be und^rfiood pnly by fuch a$ are well verfed in 
the law, unlefs fully .explained, I (hall here briefly obferve, 
that an exocutorv devif/e feldom happens, wh/?n the ^vill is 
made with good advice and due coniideration \ ^nd proced 
1,0 (hew, that, in refpe£l to real eftate,- if the te(latQr make$ 
no other difpofitiop thertpf than the law would have done 
had he bjcen filent, thjc devife w}ll be rejeifted ; a$ if I give 
land to my fon and his heirs, pr to John Syms and his heirs, 
and my fon or John Sym$ is pny heir'at law, this devife wjll ]^ 

* Snbhivg fr. fValkey^ 178 6, . a Bro. t Black. Com. 2 V. 17^ 
pii*. Rep. 85. 
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void, and my t^eir (hall tj^ke the land by defcenf:^ as his better 

title ; for the defcent ftre^gthens bis title, by taking away 

the entry of fiicb as niay ppflibly have right to the eflate'; 

Vfhereas* if be claims by d^ife, he is in by purchafe, a{s 

heretofore fliewn*. So, if I devife land to my wife for her 

)ife, and after her death the fame lands in fee-fimple to my 

fbn, IV ho is my heir at law,, or if I devife it to my execu«- 

tors for a termtof years, and after the expiration thereof to 

my fon in fee-fimple ; in neither of thefe cafes- (hall he take 

the land by the will ; becaufe, if no fuch devife had beej| 

made, he would have had the land after the death of my 

ivife *, or after the expiration of the term of years. But, if 

1 create another eftate by my will than would have defcende4 

to- my heir at law, or where the quality of my eftate is altered 

by the devife, there the difpofition of the will ihall prevail 

though it be made to the heir at law ; as where a man may 

have a (on ai^d a datjghter, and devifeth that his land •Ihal^ 

de(cend to his fon, and if he die without ilTue of his body; 

that then the (ante (hall go over to the daughter ; the fon by 

this devife takes an eftate tail, though heir at law to the de** 

vi(br ; becaufe here is an eftate tail created by the will, an4 

the heir muft take under the will, or the remainder to the 

daughter would be void. So where a man may have three 

daughters, his only iffue, and devifeth his land to them and 

their heirs, this devife, though to the heirs at law, is good ; 

becaufe it makes them joint-tenants, in which furvivor(hip 

takes place, as we have lately feen ^^ whereas, had the 

daughters taken by defcent they had been co-parceiiers'; 

and the will altering the quality of the eftate ought to 

prevail *. 

Thofe devifes are alfo void and rejefled where the word^ 
of the will are fo general and uncertain that the tcftator'i 
meaning cannot be coHe^ed from them ; therefone, where 
a man by his will devifed by thefe words, / give all to my 
mother^ it was held that the lands did not pafs ; fur the wordf 
were too uncertain, and not fufficient to di(inherit an heir ^; 
it being a rule that the heir at law has a plain and uncontro* 
verted title unlels the ancefior difmheriu him, and it would 
be ugreafonable to fet him afide, unlefs the iolent of the an- 
ceftor is evident from the will. 

Th£ title of the heir at law is not to be defeated but by 
fome other title certain and i^nexceptionable. And therefore 

•Gilb. on WiUs, Iji. Law of r Page, 130. 
Teft. 153. * Meotipned page 8S. 

" Page 69. S9. * Gilb. on WUls, 114. Law of 

* Gilb. on VVaif, lit. Law pf T«rft. 154. 
TdJ. 1^3, * Gilb. on WiU^ iij. 
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where there is proof of the exiftence of a will, the contents of 
which do not appear, no conjeSure fliall be admitted as to 
the contents of fuch will, in prejudice of the heir. So, two 
inconfiftent wills of the fame date, neither of which can be 
proved to be the lad executed, (unlefs explained by fonrie fub- 
fequent ad of the teftator,) are void ibr uncertainty and will 
let in the heir. On the other hand wherever an effedtivt 
deyife appears to have been once made in difinherifon of the 
heir at law, it (hall lie upon the heir o prove that fuch devife 
has been efOiively defeated, [b) 

The words in a will whereby perfons may take an cfiate 
in fee-fimple, fee*tail, or for term of life only, are va- 
rious ; as in the confirudion of wills, which are to be 
€o favourably expounded as to purfue if poflible the will of 
jthe tellatpr, as has lately been mentioned, the law many times 
difpenfes with the want of words in devifes that aieab(blute« 
4y requifite in all other infiruments ; wherefore a fee may 
be conveyed wi^out words of inheritance, and an eftate tail 
without words of procreation. The ufual words for con* 
vcying a fee-fimple, either by deed or will, ajre, heirs and 
ifjfignsfor ever ; but by a devife to a man for ever, or to one 
ana his afliffns for ever, or to one in fee<(imple, the devifee 
hath an eftate of inheritance, although the devifor hath 
omitted the legal words of inheriunce ^. And a devife of all 
jthe red reOdue and remainder of the devifor's lands, heredita^ 
ffients, goods chattels and perfonal eftate, '' his le^cies and 
funeral expences being thertqut paid," was held to convey the 
fee of all the devifor's real eltate ; as that, by the words of 
this devife all the legatees may call on the devifee for their 
demands \ and therefore it muft be taken to have be^n the 
devifor*s intention to give the devifee wherewithal! to pay 
them. And it was fail, That fuch is the rule of law, that 
imlefs fome words ar^ ufed which the law confiders fuf- 
ficient to c?rry a fee, the devife;e can only take zn eftate 
for life; though indeed flight expreifions are fufficient to 
pafs the inheritance^ where the court think th^t fuch 
IS the devifor's intention. No technical words are ne- 
ceflary in a will to give a fee; but if any .words are in« 
fcrted toeffeftuate which it is neceflary that a fee ihouldpafs, 
that is fufficient. On the words of this will there can be no 
doubt: the teftator iirft bequeathed a leafehold eftate tQ 

^) X P. Will 345. n. 4th cdip^ * Black Com. z V. 108 381. 
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tiis fifter for the rtftdue tf the ternij and afterwards dcyifcd 
'• all the reft, refidue, and remainder, cjf his lands, heredita^ 
ments^ and perTonal eftate," to the iauie perfon ; he clearlv 
therefore intended to give by this devife, levery thing whicn 
he had not before difpo fed of. Then follow the words •• my 
legacies and funeral expences htxt^gthereput paid/' which of 
themfe^ves are fufficient tQ pafs the {"pe^. 

An eft^te tail, the ufual words for cheating it, cither by 
deed or will, jare, the heirs of the body pf 'he gt-anrei?, or de- 
vifee ; as fuppofe it to be created by will, I give and deyife 
to J. S. (or whoever he may be) and the heirs of his body j 
but in a will an eflate tail may be created by a devife to a mail 
?nd his children * ; or to a man and his feed, though the 
word of procreaiioni viz. tody, be omitted ^ And under a 
devife to *' A. tor life, and after his deceafie te and among/1 
his iffite^ and in de/ftult of ijjuey' then over to pthers named 
in the will, A* takes an eftate tail ^ 

In a will, ^^'ijffui* IS cither a word of purchafe or liraita* 
tion, as will bcft effeftuate the devifor's intention. There- 
fore where A. devifed his eftate to his two daughters, equally 
to be divided between them, viz. one moiety to one and her 
heirs, and the other nfioiety to the other for life, and after 
her deceafe to the ijfue of her body and their heirs for ever^ 
and (he had one child living at the time of the devife, the 
fecond took only an eftate for life, with remainder to her 
.children as purchafers \ 

An eftate for life may be; as where the eflate was limited 
jby will to A. for life, remainder to his firft and other fons ta 
tail male, •« remainder 40 the ufe of ail and every the 
daughters, &c. as tenants in common, and in default of 
fuch iffue^ to the ufe of the right heirs of the devifor. After 
the death of A. without any fon, an only daughter was held 
to take only an eftate for life*. And where a devife was o£ 
real and perfonal eftate, to the wife for life, remainder to ihc 
teftator's fon R. R. and his iffue lawfully begotten, to he divided 
fis he Jhall think fit ; and if he Jfiould die without iffue ^ re* 
mainder over^ it was held that R. R. took only an eitate for 
life, — That he had a- power to divide ; but if he did not fo, 

'' Doe r. Richards, Trin. 2Q Geo. * ^m dcm. Cooper y. C^Uis^ Trin, 

ni. sDurnf. 5c Ealt, Rep. 356. ' 31 Geo. III. /3// agi. 

• Gilbert on Wills, 33. " " * tjay \ . The Earl of Cwentry^ HiU 

"* Black. Com. s V. 115. ^9 Geo. XII. 3 Durnt. & feiA, Rcf, 

» Dot V. Appfin, Mich. 31 Ge9. Ill, 83. 
4Durnf,&E»lV, Rrp. 82. 
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there W2i» an mtereft in his children that yrouli Entitle thcta 
to an equal divifion\ 

If the devire be to a man and his afligns, without annexing 
the lA'ords of perpetuity^ there the devifee (hall take only an 

cftate for life K By a wilt, an efiate may pafs by mere im** 

plication, vrithout any exprefs words to aired it's courfe. 
As, where A. devifed lands to his heir at law, after the death 
of his wife : here, though no efiate is given to the wife in 
exprefs terms, yet flie (halt have an efiate for life by iinplica- 
tion ; for the intent of the teftator, is clearly to poftpone the 
heir till after her death ; and^ if flie does not tslke it, nobody 
elfe can. So alfo, where a devife is of black-acre to A. and 
of white-acre to B. in tail, and if they both die without ifTue, 
then to C. in fee : here A. and B. have 0'ofi remainders by 
implication, and on the failure of efther's iflue, the other or 
his iflue (hall take this whole ; and C/s remainder over (hall 
be poftponed till the iflue of both (hall £iil. But» to avoid 
^onfufion, no fuch crofs remainders are allowed between 
more than two devifees : and, in general, where any impli- 
cations are allowed, they mu(l be (uch as are neeejary (or at 
JeaA highly probable) and not merely feJIibk implications ''• 

Where it is Intended a ipan (hould have only an eftate 
for life, the ufual method, both in deeds and wills, is, to 
convey the e(bte by the words, during the ifrm qf his natural 
life ; and then for preferving contingent remainders, to cx>n« 
vey or devife the fame tp trpftees ^ With refpcft to devi(es^ 
though an exprefs efiate for life be given to the ance(tor, 
with a limitation to the heir or heirs of his body, or his 
i(rue, yet regularly the anceflpr takes ai^ e(late tail ^; and if 
^ devife be tp one for life, and afterwards a limitation, either 
immediate or rnediate, to the heirs of h'^s body, the devifte 
takes an efiate tail ^, whereby a father, if not preventedi 
may fecur^ the estate tp bimi^lf, and depriv^ his childreq 
thereof. 

^ Hockley r, MawUj, 1790. 3 Brq, devifee, he will haye iq efiate tfll Ii^ 

f)ha. Rep. $2. ^ remainder, according to Dtnucmbe v. 

^ Black. Com. 2 V. io8. J>tncmbe, [3 Lev. 437.] and Coulfin 

- Uid, 3|8i. T. Cotilfon^ [a Atk^ 246.] Ambl. Rep, 

* As in Claufe 5, 6. Page ftSj. 345. And herewith corrcfponds the 
■ I Co. Rep. 99. dottrine in the cafe of Hpdgfjn y. ^, 

* Burr. MantK 1631. If land he brofe^ hereafter cited iri p. 241. The 
given to a man for life, and then to method of deviling with limitatioos* 
trufters to pieferve eontingent remain- fee in claufe 8, p. i^/U 

|Ur«, and thenjLo the heirs male df thf 
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•As to the date of the will, no teftament being of any effeft 

till *after the death of the teftator, therefore if there be many 

telfanicnts the laft overthrows all the former, as we Ihall 

SLgkin fee under a fubfequent head^; but the republicatioa 

ofa fortner revokes one of a later date, and eftabliOies the 

firft again. And if there be two claufes in a will fo totally 

irepugnant to each other that they cannot ftand together, the 

latter (hall be received and the former rejeftcd; wherein it 

^liffers from a deed ; for there of two fuch repugnant claufes 

the former (hall ftand. Which is owing to the different na« 

tures of the two inftniments ; for the laft will and the firit deed 

is always moft available in law. Yet in both cafes we fhould 

.- rather attempt to reconcile the repugnant claufes ^ 

For reconciling repugnant claufes in wills, and where by 
the fame will the lame thing has been given to two difierenK 
perfons, there hath been much litigation, and various have 
Deen the determinations of the courts concerning it ; yet the 
tulcs of law for conftru£lion of wills, of which mention hatli 
heretofore been made, and of which further mention will oc- 
cailonally be made hereafter in different parts of our work^ 
have always been adhered to, and, if pofCble the will of the 
teflator purfued. And in a late cafe where two legacies 
were given to one perfon by the fame will ; as whei^ two, 
each of loool. Old South Sea Anuities, were givcnjlmpliciur, 
plainly or (imply, to the fame perfon by the fame inftrument, 
it was prefumed the teftator intended the legatee (hould h^ve 
but one, and decreed accordingly ■. Yet where a legacy of 
500I. was given by the w^ll, and another of 500K by a codicil 
added thereto, it being inferred the teftator intended the 
legatee to have both, it was fo determined. And by the lord 
chancellor in delivering his opinion hereon : After reading 
the very able opinion of Mr. Jufticc Afton, in the cafe of 
Hooley and Haiion which was examined with abundant care, 
and contains the whole dodrine of the law upon the fubjed* 
The rule there laid down feems to be this, that where a tef- 
tator gives a legacy by a codicil as well as by a will, whether- 
it be nwrct lefs^ or equal j to the fame perfon who is a Ugatet 
in the will, fpeaking /Sf/Kr^//V//^ry it is an accumulation: On 
the other hand, thej-ule oSexcluJion has gone upon very (light 
grounds, according to former authorities. The common 
cafe where the legacies have not been held to be *accumu- 

» Page 185. • Garth V. Meyrick, 1779. x Bfo. 
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lattve, is where the fame corf^us [body] (accotding: to tHif 
Digefi) is given twice to the fame perron, the feeond Icfffcj 
JwV operatuTt [operates nothingj becaufe ir cannot be ^ivea 
more (hm once* Where the fame quantity has been given* 
and the fame caiire, or no aditional reafon afligned for a 
repetition of the gift, the court has inferred the teftator's in- 
tention to be the fame» and reje£led the accumulation: but 
^hcre the fame quantity is given, with any additional caqfi^ 
afligned for it, or any implication to (hew, that the teftatof 
meant that the fame thing, piima facie^ fliould accumulate, 
the court had decided in lavour of the accumulation. In tba 
prefent cafe^ it happens that an additional cauje or mark of 
favour has been mentioned in the codicil, which proves that 
the teftatof meant and intended an accumulative legacy \ 

This dodrine has been relied upon and fimilar decifions 
made in other cafes fince determined ^ And the principles 
q{ it were admitted in a cafe where a feeond codicil appeared 
to be only a repetition of a former, (with the addition of a 
fimple legacy) ; and here the legacies were held not to be 
doubled. — Parol evidence was read, to (hew they were in- 
tended as accumulaTive.— Lord Chancellor faid, I have hi- 
therto underfiood the refult of the cafes to be, that, prima 
faciei both inftruments fpeak for themfelves, but that the 

Erobable inference that the teflator meant two legacies may 
e repelled by ciraimftances. — ^There is a great variety of 
opinions in the books. Even in the cafe of only one in- 
flrument, it has been held that flight circumflances, as a cau(e 
given for the feeond gift, will make it accumulatire. — I 
refer entirely to the argument of Mr. Jwftice Afton, \ti Hoolcj 
V. Hatton, [above- mentioned J takiiig, from it, that when the 
fame legacy is given in a will and a codicil, the court gen&* 
rally talces it as one legacy, but that the court has not con- 
iidercd the prefumption as very flron^, but flight circum^ 
ilances have been held to control it. Where it is evident the 
teflator meant to repeat the It* gacies they are not duplicated. 
I think here the reftator meant to leave but one codicil. The 
laft codicil therefore alone ought to (land \ 

r 

In making a will where any real eftate is intended to pa6 
thereby, due attention mn({ be had to the ilatute 29 Car. 
IL c. 3. (commonly called the (latute of frauds,) which 

* JiiJge§ y, Marrifin, 1784. i Bro. Rop. 393. n. 

Ch«« Rep. 389. " Caotf V. Boyd, 1789. I Bro^^Cbi. 

• Jt^ayy. Hopper f I j^^, zn^ Jack-^ Rep. 51 1. 

fmy. Jfaciyhrt, i^ii. i Bro. Chg. ,1 * 
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dtreds that all devifes of lands and tenements (hall not only, 
be in writing, but figned by the teftator, or fome other 
perfon in hi.i prefence and by his exprers direAion ; and be 
iubfcribed in his prefence by three or four credible witneifes* 
In the conftrufiion of this ftatute it has been adjudged that 
the teftator's name written ivith his own hand, at the begin^ 
ning of his will, as, <• I John Mills do make this my laft will 
** and teftamenty" is a fufficient flgning, without any name 
at the bottom ; • though the other is the fafer way. It has 
alfo been determined, that though the witnefles mud all fee 
the teftator fign, or at leaft acknowledge the iigning, yet 
they may do it kt different times. But they muu all fub-» 
fcribe their names as witneifes in his pre/ince^ left by any 

Soflibility they ihould miftake the inftrument ^ It has like- 
rife been determined, that a will is good though none of tl^e 
witnefles faw the teftator aSiuaUy fign iV, if he owns it 
before them to be his hand-writing ; and it is obfervable 
that the ftatute of frauds does not fay the teftator fliall iign 
his will in the prefence of three witnefles, but requires thefe 
three things; firft, that the will fliould be in writing; 
fecondly, that it fliould be figned by the teftator ; and thirdly, 
that it fliould be fubfcribed by three witnefles, in the pre- 
fence of the teftator ^. But it is not necelfary that the wit- 
nefles fliould be acquainted with the contents of the will "• 
And» although the ftatute requires that the witnefles to the 
will fliall fubfcribe their names in the teftator's prefence (to 
prevent obtruding another will in the place of the true one,) 
yet it is fufficient if the teftator might fee, it not being abfo- 
lutely requilite that htjhould a£lually fee them figning ; for; 
at that rate, if a man fliould but turn his back, or look offv 
it might make the will void. And where the teftator defired 
the witnefles to go into another room feven yards diftant to 
atteft his win, in which there was a window broken through^ 
whereby he might fee them, it was adjudged by the court 
to be a witnefling in his prefence ^ So, where a will was 
attefted by witneifes in an attorney's office, when the tefta- 
trix was in her carriage, where flie might fee them through 
the windows thereof and of the attorney's oflice, it was ad- 
judged to be well attefted ^ 

* Black. Com. 2 V. 377. 4 Burn's Eccle£ Law, 173. 

» Sionehvfs And iiW^n, 3 P.Will. • 2 Balk, 688. 

&54. p Caffim and Dade^ Ht ijtu ' 

" £lii» Md Smithf g Bic. Al»r. ^99^ i Biowa's Chi. Rep. 99. 
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The witnefTes fliould ht entirely difintAfrdled perfbn^. mi 
fuchas can receive no benefit of advantage by the will, and 
if there Is any freehdld eftatc dcvifed thereby^ there muft, as 
has been fliewn, be three of them ; btit, if the will concerns 
only perfonal eftate, two witneffes ivill be fuffictent, con- 
cerning which fomewhat more will prefently be rtientioned. 
A witnefs either to the execution bf a will or codicil fhould 
have no legacy given him thcfeby, neither ihould he be a 
creditor of the tcftator, efpecially where, ^ isxrften the cafe^ 
the land devlfcd by the will is made fubjca to the payment 
of debts. For by the ftatute 25 Geo. 11. c/6. all legacies 
given to witneffes are declared void. And in a cafe before 
the court of King's Bench, in Mich. Tcnfl, 31 Geo. IL 
where all the fubfcribing witneffes were creditors of the 
teftator at the time df executing his will, it was urged that 
their being creditors of the tcftator invalidated their tefti- 
inoney, and that notwithftanding their debts were paid them 
before the time of trial. Yet the court in this cafe de^ 
termined that a benefit given to a fubfcribing witnefs fhould 
not annul his atteftation, if, at or after the teftator*s deaths 
the witnefs be difinterefted*>. However, it is fafeft to have 
perfons for witneffes who are quite difintcrefted ; as here wc 
fee legatees by being witneffes lofe their legacies ; and as ta 
creditors, though their teftimony will be admitted on a trials 
yet their credit will be then left (like that of all other witnef-. 
ies) to be confidered on a view of all circumftances by the 
court and jury. 

Wherb the will concerns only perfonal ettat^^ if the 
fame be written in the teftator's own hand, thought it has 
neither his name nor his feal to it, nor witneffes prefent at 
its publication, it is good ; provided fufficient proof can be 
had that it is the tcftator's hand-writing. And if writterf 
in another man's hand, and never figned by the teftator, 
yet, if proved to be according to his inftruaidns,»and ap- 
proved by him, it hath been held good for the perfonal eftate. 
But it is the fafer and more prwient way, and leaves lefs 
in the breaft of the ecclefiaftical judge, if it be figned or 
fealed by the teftator, and publifiied in the prefence of wit- 
neffes'. — When the witnelTes are omitted, the ordinary, be- 
fore he grants probate, will require the teftator's hand-wrii- 
jDg to be proved, or, if another perfon wrote his will, 
* , 
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that the writing or will proddced is bis will; whereby not 
only five or fix and twenty ihillings extraordinary expence' 
M^ill be occafioned even when a pcrfona! application is made, 
but perhaps a deal of trouble to the executor in procuring fuf- 
ficient proof. 

Where the will only concerns Copyhold lands, the fame 
having been furrendcred to the ufe of the will, although the 
vil] be not attefted by any witnefles, it ihall dire£l the ufes 
of the furrcndcr ; for the ftatute of frauds, which requires 
the teftator's flgning in the prefcnce pf three witnefles, is 
confined only to fuch eftates as pafs by the flatute of wills of 
the 34 & 35 Heri. VIII. which doth not extend to copy- 
holds, whereon we have treated more fully towards the former 
part of the preceding chapter. 

With refpcA to perfons who may be made executors, all 
perlbns are capable of being executors that are capable of 
making wills, and many others befides ; as feme-coverts, and 
infants, nay, even infants unborn, or in ventre Ja mere, that is, 
in the mother's womb, may be made executors. But no in- 
fant can a& as fuch tin the age of feventeen years; till which 
time adminiftration mud be granted to fome other, durante 
minore atate, during the minority '• Yet, if there be two 
executors, one whereof is under age, he of full age may foleiy 
prove the will •. 

Although there are very few perfons but may be made 
executors, yet it behoves the teftator to beware of whom he ap- 
points executor.-^It is fatd, if a creditor conftituties his debtor 
hisexecutor, itisareleafeor difcharge of the debt, whether 
^e executor z&s or no; provided there be aflets fufficient to 
pay the teftator's debts : ior, though this difcharge of the 
debt fliall take place of all legacies, yet it will not be al- 
lowed againd the'teftator's creditors S And if there be feveral 
joint debtors, and the creditor makes one of them executor, 
the debt is extind in law" ; and if the hu{band of a woman 
that is made executor be indebted to the teftator, this making 
of the wife executor is a releafe in law"^. But as to making 
a debtor executor being a releafe in law, Wentworth fays, 
•<yet doubtlefs (methmks]| fuch a debtor made executor 
(hould hold himfelf reftramed in confcience from taking 

' BIscik Com/ 1 V4 5o8« • ^Uaok. Com. « V. 51c. 

• I X'CT.iSi. Sec more conoermng ^ Went. 0£ Kzer. 31, 3t. 

thiiia pascmi7j» ^ H^id, go;, 
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btnefit thereof, if (the debt remitted) there fliall ^vant t« 
fatisfy either dtrbt oc legacy of the teftator ; and I doubt whe- 
ther a court of confciencc may not juftly fo order ^'* — ^This 
now is not to be doubted, it bcitrg demonftrated in a very late 
cafe, where two who were indebted to the teflator in unequal 
fums were made executors, and it was held, no releafe of tke 
djE^bts, and that t&ey were tiuAees for the next of kin^ as to 
the refidue. 

The cafe was, Goodiage, the teftator, by will dated loib 
June, i783,gave to thedercndant his bpothcr Henry Good- 
ingc 50ol. and to his nep&ew, the defendant Henry OcKxiinge, 
Jun. 500I. and appointed them executors, but made no dif- 
pofition of the refidue. He alfo wrote a letter to the nephew, 
irt which, among other things, he referred him to certain 
letters in Chambers's Dlflionary as worth looking for, and 
direded him to pay the plaintiff, Carey, 200L — Henry Good- 
inge, the brother, was indebted to tne teflatoF 7000L and 
Henry Goodinge,Jun. was indebted to him 1000I. a^ the time 
of his dectfafe. Upen fearching the titles referred to in 
Chambers's DiAIonacy, bank-notes were found to a con- 
fiderable amount. 

The bill was by the next of kin and prayed an account 
oi the perfonal eilate of the teftator, and particularly of the 
&ms in which the executors were indebted to him, and pay« 
ment of the fame to the plaintiffs, — For the defendants it 
was contended . ift. That the appointment of the brother 
a<id nephew executors is am extingttifliment of the debt. 
This is clearly fo at law; and there is no-cafe, in this- court, 
where i> has been held otherwLfe, except wlierc there has^ 
been a dire£l gift of the refidue. That was the cafe, in Brozvn 
▼. Selimint For. 240, and even there, lojd TaJbot fpoke of it 
as an undecided point f but there is no cafe where it has not 
been held an extingui(hraent againft the next of kin^ — ad. 
That, having (by this mean,) wncqual legacies, and there 
being no difpohtion of therefidu<r, the defendants as execu- 
tors were entitled to it.— ^Lord Chancellor faid, he thought it 
had been a' fettled point in- this co<irt, that t?he appointment 
of the debtor executor, was no more than parting with the 
aftion : and dechired it a trufl; f©r the next of kin \ 

With refpeft to mating a married woman executrix, 
attention ftiould be had to the probity of the hufljand ; as the 
wife in fuch caf(? Qjin^ot gd alone and if the buiband com- 

* Uid. 3*» « Carey v- Gooihgrj IT^Ot 3 Bra- 
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WioXt k tievqfiavit the wife will not be liable ". And previous 
to making an executor due attention fliould. be had to his 
|>robity, as well as his circumftances, as great power de- 
-volves on him on the teftator's death, which is demon ttrated 
in various parts of this work, and (hewn that the perfodal 
cflate veils in him immediately thei^eoii ; fo if the teftator 
has money in the flocks or }ii)blic funds the executor may 
in general demand a transfer thereof into his owh name oi: 
the name of arty other perfdn, arid if refiifcd compel fuch 
trahsfer to be ni?ide by an aftioh at law**; and where a 
refidiie was fpecifically given; it was held in a cafe before the 
court of chancery in 1791, that the bank had no right to re- 
train the executors from transfeiring the funds. In this 
cafe the bank in their bill infifled upon its having teen their 
cuflom, ever fihce the iriftitution of the bank, that where 
any (hare or intereft in the funds trarisferrable at the bank^ 
is, fpecifically bequeathed to one or moi*e legatee or legatees, and 
no truflee or tiuilees are appointed, to permit the intereft fo 
bequeathed to be transferred to the l^jgatfec or legatees' dnly> 
and to ho other perfon or perfons ; aiid where ariy truftec or 
truftces are appointed, td fuffer the intertft to be transferred 
to the iruftees only, but not to pfcVmit tfjeui to fell or transfer 
the fame to any .other pfei-foii than the legatee oi legatees be- 
neficially imerefted therein j and therefore prayc'd an ini 
jtinfliori to reftraiu ihfe .delendanti the cxecUtori frdrti 
proceeding-at lafw» < . ' 

For iKe bahk it wa^ argued that, where fbcr^ are rio 
truftees appdinted, ftill the bank mufl enter the, whole will ^j, 
and nuift, copfequently, fee to the difpofitidn of the property 
a& GO-ttuftees, or as a check upon tlie other truftee^; 
That though the bank may ndt be iiabfe in cafe 6f a 
hiirapplicaiidOj.yet the bank havq a right to the com- 
mon privilege bl ttiijlees^ to ^aVe' * the triifis-a^mf- 
niftered by this court, which is the proper and pecllliar 
charaQeriiticof its jurifdiflion.^^for the defendants, It wai 
argued that how proper Cdever. the. praftice of the b^nk might 
be in the cale df a fpecrfic legacy df flock, it was not To in * 

« Benjon t, GoUrhs, 1788. 2 Sro: tcfcfl iu ttie' propef . 6ffic6 (it^cordlflg 

. tiik. ^cpj32 3. *• . to*theae1ibFp»il?aMtirtt) and Mjtn 

• Trader^ and Conveyancer's: lh«.J>me to the li»V* of ihSQ.w^lr'ii/ 

Gtiide sLviA duard, (^havI X.I, , caiifing entries to bfr made in the rc- 

> When the proUale of the wijl is de- fpi-dive transfer Books.' Tra Jei's'and 

pofi^ej at the Bank, thfc bank- ufually 'Convey aiKcr's t«idc irtd' Gu«rA, 

dailies fo much I iereAf as rriale to the Cii*?. X(. • . .■ .1 * 

tcj(Vat«yr*$ inieieil in iho ftocks to be en- 
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the cafe of a refidue ; and/in this cafe, it was a fimple rcfi^ 
of a peribnal eftatCi which muft necefUirily vcft in the execu- 
tor, for paymcBt of debts and other neceflary purpofes. in 
the cafe evcu of fpecific legacies, and of terms of years» they 
do not veil tn the legatees till after the aflent of the exccnitor, 
who may want them for the payment of debts ; till the aflent 
of the executor the legatees of a bond cannot difchargeit. 
This is like anv other fsecific legacy, and the defendants are 
Ibereiore entitled to call upon the bank for a transfer. 

Loan Chancellor acceded to this idea of the refidoe, 
in the prcfent cafe, being like a fpecific legacy, and requiring 
rtie aUent of the executor, that the afi of parliament givine 
a power to devife, and treating it as perfonal property it mufi 
be fubjed to all the incidents of a gift of peribnal property; 
and, therefore that the bank muft permit a transmr of the 
flock : and diflblved the injundion^ 

H£NCS may be perceived that the bank are very v^ilant 
in uking care to preferve the property of individuals be* 
queathed by will as for as enabled fo to (k>, but that they can- 
not preferve the fame by withoiding a transfer thereof unleis 
empowered by the will ; wherefore it behoves tefiators to b& 
cai:efu] to bequeath in fiich manner as to vtft fufficient au- | 
tbority in the bank for reftraining a transfer into the names | 
of others than thofe defigned to bold and enjoy the property i 
bequeathed ; as thereby misfortunes that ha\'e too btten hap- 
pened may be fufficiemlv guardedagainft. 

On e infiance of thofe misfortunes and which lias lately 
happened we (hall bete rebte.-^ John Shakeihaft, by will, 
kltaood. 3^/r<eiribank annuiues, to his executors after- I 
named in truft to pay the dividends to Ann Shakefliaft his I 
wife» for bfei afterwards to George Shakefliaft» his Ion for 
Kfe, and after his death the principal to be f auall]r divided 
among his children at twenty-one^ but if they all died under 
that age« then to be diVided among all the children of his 
brother Richard Shakeftaft; and he appointed Samuel 
Kempfon and Richard Shakefhafi lexecutors^ — Soon after 
his dcsLthp vzzx in ij%t, the two executors joined in felling 
out this fumof aooul. 3^r/ir/i. and Kemplbn permitted 
Kichard Shake(faaft» to take it to his own ufe^ iM)on giving an 
undertaking in writing 10 replace it upon demand ; and 
Richard Shakefliaft continued to pay the amount of the di« 
vidends upon the docks folcl out to Ann the widow till bis 
death, in 1790, when be died infolvent, and then the trtn^CUon 
of the fide of the Hock was difcovered. — In December 1790, 
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Wiemphn 'became a bankrupt. In confequence of which 
Ocorge Shakefliaft, th^ fon before mentioned, petitions the 
lord chancellor to 4»e at liberty tu prove under KenDpfon^s 
€rommiflion, .on behalf of hitnfelf and the other parties inte- 
^eRed in the ^oooL bank annuities, which ^as oppofed by 
the aflignees ofKenopfon; buc his lordfliip ordered that the 
f>etitioner (fauutd be at liberty to xyrove, and directed the adig- 
Zkces to paythedividendsinrothebankjfiibjedtofurtherorders'. 

If a creditor of the teftator is intended to have a legacy 
t>cqueathed to him, care Ibould be taken in being explicit ; 
as it is an e{labli(hed rule, that a legacy given bv a debtor to 
liis creditor which is equal or greater than the debt, (hall be 
prefumed to be intended in TatisfaAion of the debt; yet this 
YuIe, although acknowledged to be fully «(labli(hed, being 
thought a firiSt rule^ in fome late cafes a diflattsfafiion hac 
been exprefleJ with regard to the principle upon which it pro- 
ceeds, and the court has been anxious to colled from the 
ZL^ circumdances to rebut the prefumption ; and wh^re the 
payment of debts hath been paiticulariy mentioDed in the 
^ill, the prefumption of the tefiator's intention, that the le* 
gacy given (hould be in tatisfadion of the debt, hath been 
^ken away, and the creditor decreed both debt and tegac;^ *« 
So where the legacjr t}atb not been equally beneficial with 
the debt in fome particular, (although it n)ay have been more 
^ fo in another) as in time of payment, or in point of certainty *. 

Where a debtor makes his creditor and another perO a 
•executors, and the creditor neither proves the will nor a6t.s 
as executor, he may maintain an asfiioa againA the other for 
his demand on the tefiator "• 

Fo RM Eit LY it was a feuled notion, that where there was no 
reflduary legatee appointed by the will« the furpius or rejidvum 
devolved to the extcutoir's owfi ufe, hy virtue of the executor* 
Ihip* But now there is this reftriAion, that although where 
the executor has no legacy at all, the refiduuoi fiuiU in general 
be his own, yet wherever there \% a fufficieacy on the face of 
a will (by means of a competent legacy or orberwife) to im- 
ply that the tedator intended his executor ibould noi have the 
refidue, the undevtCed furpius of the tftate (hall go to the 
next of kin; the executor then (landing upon exadily the 
fame footing as an adminifirator, who by the (latute 22 & 23 
Car, IJ. c, ic. mufl make diflrlbution thereof to the in- 

» Ex pavU Sha||L«(halt, January, • i P.WtH. 410. 3 Atk. 6^. 

I791. 3 Bro.Cha. Rep. 197. Trader's * iP. Win.410. n. 4Edit. 

an«i Convey aiiccf*5 Guide mmI Cuard, * R^wlififin v. Sbaxvt HiK 30 Geo. 
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tcftate's next of kin * ; and for making this diftribution it ina| 
bp obferved that aq executor is compellable thereto by th 
court of chancery ^ ; where, it has been determined, that. 
if there be np kindred, the cxecutqr fliall fi^nd truftec 
for the crown; to whom the undevife4 furplus (hall go ^, as in 
the cafe of a perfon dying wholly inteftate, mentioned in the 
former part of this work*.-*Much litigation havii^g been 
with refpeft to executors claiming the undeyifed fi^rplus^ wc 
ihall treat morjB largely herepn under a fubfequent he^d*". 

There are very few perfpns hut may bedevifces, or le- 
gatees, and take either rpal or perfonal eQate by devifc; 
^hc latter pf which, pn the teftator's death, veils in the 
executor, and cannot be taken without his cpnfent% he 
being thp perfon to apfwer the teftator's creditors \ but with 
the former ap executor, as fuch, has no more concern 
than an adminiftrator hpretofpre mentioned*; for, on the 
teftator's death, the real cflate immediately vcft^ in the dc- 
Vifec, or perfon to whom it isdevifcd"; whereby formerly 
great inconveniencie^ arpfe, as creditors by bond ^nd other 
^ecialties were defrauded pf their fecuritf^s, not having a 
remedy againft the devifee of their debtor* to obviate lyhich 
the fl-atuie 3 W. & M. c. 14. was made, ^nd tHerebv the 
flevife, a9 againd fuch creclitors, i$ deemed void, aqd they 
are enabled to maintain their aflions jointly againfl both the 
heir and devjfee, as ha? been (hewn ^ 

A MARRIED woman, or, a$ the I4W t(trms her, a feme- 
covert, although (he cannpt bq a grantee to her hufband, a^ 
a man cannot grant any thing by deed to his wife, or enter 
into a covenant with her ; for that would be to fuppofe her 
fcparate exiflence; but a woman may be attorney for her 
hufband, as that implies no feparatipn ; and an hufband may 
bequeath any thing to his wife by will ; for that cannot 
take effe£l till the coverture is determined by deat|^ «, 

An infant in ventrt fa mere^ or in the mother's womb, \%^ 
fuppofed in law to be born for many purpofes. It is capable 
of haying a legacy, or a furrender of 4 copyhold eftate made 
to it. It may have a guardian adigned to it, and it i3 

» Black. Comm. a V. 514. « Black. Com. 2 V. 5x2. 

y Page 63. •» Pag(B 86. 

a Middlcton and Spictr, H. i';83. * Co.Litt. iii. 
1 Brcwn*$ Cha. Rep, 2oit ^ P*g*^93' 

* Page 84. t Black, Com. 1 V. 442* 
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^enabled to have an efiate limited to its ure, and to take 
afterwards by fuch limitation as if it were then adually born-^ 
^nd if a devife Is to children apd grandchildren living at the 
time of the teftator^s death, a chiWin.-the mother's wpmb 
might in fych cafe b^ fo far regarded as to be looked -upon 
as living ^ and will have the fanie (hare as any chi-ld boui 
before the teftator's death. And where the teftatrix gave her 
real eftate to. truftees, upon truft to permit her nephew, J. C* 
to receive the rents and profits for hislife, and after his deatji 
to/£?//theeflat-e, auddivide the money amongft all and every 
the child and children of J. C. at tfae age of twenty-one ; alfo 
gave her perfonal eftate to the fame truftees^ in truft, to divide 
the fame amongft aJl the children of her faid nephew at 
twenty-one, and direfted Ijsr nephew to jnaiatain the cbil- 
-tlTen out of the rents and profits, and gave the iruflees 
power to apply any part of the intereft of the perfonal eftate, 
for the maintenance of the children, — ^The queftion was, 
whether the plaintiff, a child born after the death of the tefti- 
trix, was entitled to a ihareof her eftate : all the other per- 
fons \Tere born before the making the will. — The Mafter 
of the Rolls held the j^aintifT t9 be cotklcd to a Aare wiiJi the 
:OLher children!. 

YfiT in a later cafe it was laid, that tfels feems a very 

. /trained dtt^rmmation ; and fvshere the leftator devifed to 

truftees, and direfled the yearly fum of fool. of the rents ami 

intcxeft pf r^efidue to be paid and applied by them unto each 

of his two daughters, S. A. and D. K, during their lives, arid 

jthe refidue of the r^nts and intereft, for the maintenance and 

education of all tlie childrien of his faid two daughters, S; A. 

a.nd p. K. (hare and fhare ^nd fh^re alike, until ithe youngeft 

' of the faid grandchijdr^n fliould /attain iwentv-oncy and in 

cafe of xh^ dcarb of ^ny, of them before the youngeft fhouLd 

attain twenty-one, who ftould liave been married and who 

Ihould ha\e at his or her deceafe a child or children, thfVi 

teftator direfled, that fucl> child or children fhould be 

entitled ic> the fam« fhare which their deccafed parents 

would have received,- in cafe they had rcfpe^Stively lived 

till the youngeft of fuch child or children iliould have 

attained t^^^eniy-onc ; and when fudi youngeft child Ihould 

have attained twenty-one, then tcflator gaxeone full and 

.proportionable fhare of the capital thereof, to the projcr 

ufe of fuch his faid grancjdiildren as ihould be ihcn livuig 

9nd the child ^r children of fuch as fhould be dead, 

* ^ 3urii** Eccjcf^ Law, 146. * Congreves,CQngreve,'i'j%u x Bro* 

Cha. Rep. 530, 
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D. K. at the deftth of the teftator, had fix cfaiMren ; after 
his death Oie had another child ; and S« A. had four childrezi, 
but, after his death had two other.— The queftion was, whc 
ther the children of tefiators daughters, bom at the tame o( 
his deceafe, were to take exclufively of thole born after his 
'■ death, 4>r they were all entitled ? 

Lord Chancellor faid» when the gift was geticia!,it 



was always confined to the death of the teftator ; where thcic 
is a gift (or liie, or the diftribution is poftpone^ to a future 
time, then the children born during the life, or before that 
time, are let in. Congreve v. Congrtve fecms a very drained 
determination ; becaufe when the firft child attained twenty* 
one, the divifion mud be made. His lordfliip finally deter- 
mined in favour of the children alive at the deceafe of the 
teftatorK 

What has been here mentioned concerning children, 
mud be uiiderftood with refpefl to legitimate children, and 
not of baftards, heretofore oefcribed S for a deviie to thofe 
^n the mother's womb, or before bom, is void*'. Yet, if a 
baftard is bom at the time of making the will, whereby either 
real or perfonal eftate is given to him, he is capable of tak- 
ing the lame ; but it is fafe to defcribe a baftaid, in the will, 
as the natural fon or daughter of A. B. [his mother J, efpc- 
cially if he be a tender-infant, that has not eot a name by re- 
putation.-'— Aliens are not capable of holding lands, as has 
neretofore been mentioned ; and, with refpeft to (bme per>> 
fons incapable of uking a legacy, mention will be made un<- 
der a fubfequent head, in treating on legacies. ' 

Havinq thus confidercd tht)fe propofitions, we fhall 
now proceed \o confider the inanoer of bequeathing to mar<> 
•Tied women and infants, and of appointing guardians: con- 
ditions not to txouble executors, and fbr preventing indifcreet 
marriages. 

Wh&<h any eQate or efibfts is intended for a roairried 
woman, it is generally devifed or bequeathed to fome perfon 
in truft for her, or to be for her fole and feparate ufe, will? 
dire£lions that her receipt alone (hall be a fufficient difcharge 
for the fame ; as thereby to prevent what is given being 
fubjeft to the huibaiid's control. If any real eftate is 

* }{ufhei V. Uugba^ Au£W?» I79T» ^ Gilb.on Wills, i6j, 
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devifed to her in fee-limpley and without any reftridion^ 

it immediately vefts in her on the tefiator's death, and wilt 

have the fame effe£k as to the hufband's curtery and being 

conveyed by virtue of a fine a^s heretofore ihewn \ And if any 

legacy or perfonal eflate is given to a married woman abfo- 

lutely without any refiri£lion, it will be as if the fame were 

given to the hulband, as we fliall fee under a fubfequent head, 

where further mention will be made concerning bequefis to 

married women **•— When any real eftate is intended for an 

infant, it is ufual to devife it to fome perfon or perfons in 

truft for him till be atuin twenty-one years of age> with 

directions to the truftees bow to mans^e the fame in the in« 

terim. So with refpe£l to any legacy or perfonal eftate that 

may be bequeathed to an infant ; for the law will not tmft 

an infant with any real eftate ;' and as to legacies or perfonal 

eftate, whene the teftator has not taken neceflary care to pre^ 

ferve it for an infant, the courts wherein legacies are to be 

fued for, when applied to, are not negligent in taking the ut- 

moft care for the benefit of infants ^ ; the expence of which 

application may be faved by due care being taken in fnaking 

the will* Truftees named in the will may alfo be appointed 

guardians by any father, who, we have feen, hath power 

to difpofe of the cuftody of bis children ^ ; and the fame, or 

fuch others as the teftator ihall choofe, may be made 

executors. 

TasaE is no decided cafe that guardians can be appointed 
^or a child, by a ftranger, during the life of the parent. If 
fuch be fo appointed and it be laid before the court of chan- 
cery how the child is difpofed of, the court will take care 
that the child fliall be educated according to his expe6U^ 
tions*. But where a father by bis will named guardians 
for his natural child. On petition that the fame might be 
appointed by the court, and they appearing in' court atid con« 
fenting to accept fuch guardianihi-p, the mafter of the rolb 
thought there was no neceflity to refer it to the mafter^ to 

• Page 94-^96. The hulband being ancer's GuiJc and Qiiard»" Cuap« 
entitled to the rents and profits oCthc VIII* and in Chap. IX. what let- 
wife's real eftate during her life, and tlcment will fecure the wife againft 
to hold the fame as tenant by curtefy the claim of her hulbtnd's creditors, 
after her death ; in cafe he becomes a ^ Page 247, 248. 
bankrupt, fuch intereft as he had in r See page 245, 2461 247» 
the eftate will be alSgnable by the 1 Pagff lot. 
commlffioaerstothe aifignees for his • Fowd v. Cleaver^ 1789. * Brf, 
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approve of proper pcrlbns .to be guardians, the father bavin; 
gained them by his will, though, ftrifily fpeaktng» he could 
^ot appoint teAomentary guardians to his natural child. And 
Jiis l^or made ih eoniejr accordingly ^ And the £ame hd 
beea done by the lord cKanqellor in the year ^78$ % 

In default of the father's appointing a guardian, infants 
at fourteen years of age, whether male or female, may 
ichoofe their own guardian ; and for the perfonai e/latc, 
^he ordinary ufually afligns him, but for the real eltate, it 
js the proyiiice of the lord chaaceilor to aflign a guardian. 
The ppw«r aad reciprocal dutv of guardian and intant, who 
is termed in law the ward, during the continuance of the 
guardianibip, are \i^ fame as tli^t of father and child ; and 
the infant c;^not he fued^ but under the prote£lion and 
joiniM the name of bi« guardian, he being to defend him 
;^gamu all attacks, as well by law as otherwife; and when 
she infant comes of age, imiil give him an account of all 
that he hath tranfafbd on his behalf, and aniwer for all 
Joifes OQcafioned by bis wilful delay or negligence. But an 
infant is allowed to fue either by liis guardian or proche'iK 
^;9Kyif'that is, his next friend, who may be any perfon that 
wiil undertake his caufe'; aad it frequently happens that 
im infai)t ipftitgt^ g^fvitin equity againit a. fraudulent 
guardian, who, if he h^th abufcd his tnift, the court will 
check ^nd punifli, and fomctipies proceed to the removal of 
\i\m\ and appoint another .in his fiead."^To prevent dif- 
^greeahle conteAs with young gentlemen, it has become 
a pra6Uce with,;^any guardians, of large eilates efpeciaily, 
to indemnify thfemfelfves by apply i<)g to the> court of chan- 
jcery, afling under its dire£lion, a^d accounting annually 
j^fojre the offic^^s of ihat !COls^t^ 

As to conditions not Ipliouble executors, if a legacy is 
given on condition wt to difpute the will, and the legatee 
cpmroences 3 fuit wJiercby.he difputes tlie validity of the 
will, this is no forfeiture of ihc I.egacy, if there was jufli- 
fiabje caufe qf coniefting it *. And *;ven though there i« 
110 probable caufe, yet where a legatee, or other perfon in- 
terefled, hath a right to fee the WfH proved infolemn form^« 

k Wariv\ St. pAuU T78<>, Jbld. 5I3. * Black. Com. i V. 463. 

« PffiAi^ii V. h:kbam,Uid, 5^4. « g New.Abr. 4:^9. 
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\^is making ufe of the right cannot; as it feemSy be deeme4 

a difturbance. — ^The teltator gives to. B a legacy, on paii^ 

of forfeiture of it, in cafe he fhould give his wife, wnoa^ 

he ' made executrix, any trouble in relation to his eflate ; 

3 brings his bill againft the wife, for which there w^f 

very littlie colqur, 9nd aniQngft other things demand^ his 

legacy. The chancellpr was of opinion that the fuit wa* 

very frivolous, b^t would not <leclare the legacy forfeited ^, 

3tit in a pafe where a perfon by hi$ will gave a legacy to 

his daughter, . provided that if (he or her hulband refufed tq 

give rcleafei^ or fliquld put the executor to ^ny trouble^ thp 

iame fhould go over to her fitter's children. . The dai^hter 

9nd her huibafid, being within the city of London, fue fof 

her orphanage part. It was d«:creed that ^he legacy was 

forfeited; for however it plight have been con Arued to be 

pnly in terrornH^ yet beiqg devife4 over, and by that means 

a right to. this legacy being vefl^ in a third perfon, a couijt 

^l equity could not ^\\^i\ it qr pall it back again % 

Generally, by the ecclefiaflical law, all conditiohf 
againft the liberty of marriage are unlawful, a,s beirtg ^ 
^ellraintofi ih^ natural liberty oF mankind, and an hindrance 
to the propagation of the fpecies ; and if the condition be, 
that the legatee rnarry according to the 'appointment, arr 
bitrapient, or confent of fome other perfon, it is rejefted at 
unlawful y. !Qut' if the conditions are only fuch a$ whereby 
carriage is not abfoltrtely prohibited, but only in part re-r 
ftrained, as in rffpeft of time, place, or perfdn* then fuch 
conditions are not abfolutely rejeSed * ; as for ififtance, 
where the condition is not to marry before the age of twenty- 
pne years j but if it is continued to an unrcafonable length 
of time, it is oiherwife. So if the condition be not tQ 
"marry a particular perfon, or a widow, or one of any partu 
^ular place, it is to be performed \ 

In the tempqral courts, the di(Hn£tioi^ Teems generally to 
have been where the legacy is devifed over to another, anJ 
where it is not devifed over. In the forp[ier cafe u hath been 
held th^t the reftraint (hall be good, fo as tjie legacy (hill 
|iot be diiCy unlefs the condition be performed ; but in the 

rClia. Ca. !• y Goaolphin's Off lian-sLcgacy,-45* 

« C7«vcr axi4 Spurling-, 2 P. WHL • IM. , • - 
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latter cafe, where there is no dcvife oftr, it hath been hcM 
that the provifo or condition is only rii terr^rem^ to make the 
pcrfon carefuU but not to defeat the legacv \ Yet here 
there is a difiinAion between its being charjged on real eflatc 
and where it is not ; as if a legacy be given to a womail 
upon this condition, that fhe many with the confent of a 
third perfbn, who» as it may be a parent, guardian^ truftee, 
or execator, and the legacy 1ms to be niifed out of a real eflate ; 
in this cafe, if (he manv without fuch confent,' although 
there is no devife over, flie (hall not have it ^ But if it is 
a mere perfonal legacy, payable out of the perlbnal eftate, 
and there be no devife over, in cafe flie marry withom fuch 
confent, (he will be entitled to it,' unlefs there be a devife 
over ; and if there be it (hall go to whom it is fo devifed, and 
fhe will lofeit \ The leafon of this diftinfiion ts, becaufe the 
temporal courts, where the legacy is merely perfonal, and 
only a charge on the perfonal eilate, folbw the rule of the 
ecclefiafticaT courts, which hath jurifdiftion as^ to the per« 
fonalty ; but where it is charged on real eQate, of which the 
ecclefiaftical court hath no jurifdifiion, they follow the nik 
of the common law Courts. 

A CONDITION annexed to a legacy, that the legatee^/ii? 
4narry with cwjiniof her mother^ is a valid condition ; and 
upon marriage without fuch confent (ball go to the moti er. 
under a gift of a general reddue. The cafe was as ftated 
by the lord chancellor, who, in delivering his opinion faic', 
the teftator makes four bequells to his daughter, a contin- 
ent intereft in 5000], the xo,oool. South-fea annuities in 
quellion« the freeholds, and the river Let bonds, all upon her 
living to twenty-one married or unmarried. If (he dies be- 
fore, the I ft, 3d, and 4th take no place. Yet the intereft of 
the fourth is to be paid to her feparate ufe during infancy, 
tiotwithilanding her coverture. The 2d bequeft may take 
place before tw«niy-one, by marriage with confent of her 
mother.»->-I fufpedl that the teftator has failed of expre(ring 
his full intention concerning the io,oool. He gave it to his 
daughter on a double contingency: -he feems to have meant 
it for the mother, on failure of them. But he hath given it 
over to her alfo,*on another double contingency, the death 
of the daughter before twenty-or;e, and unmarried* 

>C!w. C»f X Vera, to, ^ ¥.e^vifh and Marffn, 3 Atk. j^c, 

« Pui/iv^ and JU4iy» t Wilfea'f Thmmings and Munkley, i ftro. Chu 
JUp. ^i. Jlep. 3c> 
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ABOtTT the middle of the prefent century, doubts arofo 
vrhich divided the opiiiioos of the firft men of the age. The 
difficulty feems to have been in reconciling the cafes. The 
prevailing opinion was, that devtfes of lands (hoaldfolloir 
the rules of the common law ; and legacies of money, the 
rules €>f the canon law. The queftion remains unrefolvcd, 
what is the nature and extent of the rule. An injun£lion to 
afk confent is lawful, ak not reftraining marriage generally, 
A condition that a widow (hall not marry it not unlawful* 
An annuity durin|^ widowhood — ^ condition to marry, or not 
to marry, TltluSt is good. A condition prefcribing due ce-* 
remonies and place of marriage is good-— (lill more is a con- 
dition good wnich only limits the time to twenty-one, or any 
other reafonable age, provided it be not ufed evafively, as a 
cover intended to reftrain marriage generally. 

It is agreed on all hands that (however redrlQive of mar« 
riage) When the legacy is given over to other ufes» the tcfta* 
tor Shall be deemed to regard thofe ufes. I am of opinion 
that the daughter, having married at eighteen, improvidently • 
(as far as appears) andagainft the anxious confent of the mo- 
ther, never came under the defcription to which the gift of 
the io,oodL South-fea annuities was attached \ it is there- 
fore void and part of the refidue *. 

Thus having proceeded, we come ndW to the two laft 
propofitions under the head of making the will, viz. the 
gift in cafe of death, and the nuncupative or verbal will. 

A GIFT IN CASS OF DEATH, which is Called donatiB 
tauja mortis^ is, when a perfon in his laft ficknefs, appre- 
hending his dljlblution near, delivers, or caufes to be de- 
livered to another the pofleffioo of any perfonal goods, (under 
which have been included bonds, and bills drawn by the de-* 
ceafed upon his banker] to keep in cafe of his deceafe. This 
gift is accompanied with this implied truft, that, if the donor 
hves, the property thereof ihall revert to himfcff, being only 
given in contemplation of death ^ Such gift, if the donor 
dies, need not the aflent of bis execotor : ]^et it (hall not 

Srevall againft creditors *; for being given in cafe of the 
onor's death, and in nature of a legacy, it would be frau-r 
duient as againfi creditors **• In every fuch gift there muil be 
a delivery made by the party ^ and nothing can open^e aa 
fucb, without having been delivered in the teftator's life-time^' 

• Si9tt ▼. T^er^ 1788. % Br9. t IhU. 
Cha. Rtp. 43i« . kiK.Wm.4Q6. 

• ' aUck. Com, X V. 5x4. 
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by him or his order ^ — ^Wheri a man by will difpcrfed of pcri 
fonal eftate^ and afterwards by parol gave lool. bill toonet9 
deliver over to his nephew» if the tefutor fliould die of thit 
licknefs, it was held good''. So where the hufband upoa 
his death-bed delivered to his wife a purfe of loo gutoeafi 
bidding her apply it to no other ufe than her own ; and alfo 
drew a bill on his goIdfmith» to pay her lOoL fom mourn- 
ing'. 

And where a bond for lool. was given by one Spackmait 
to Sarah Baily, which Sarah Baily delivered to the defendant^ 
faying, in cafe I die, it is yours, and then. you have fome- 
thing. Sarah Baily died inteilate, and her adminiftrator 
brought a bill to have the bond delivered up. But by lord 
chancellor Hardwicke. This is a fufhcient donatio caufa 
m9fiis to pafs the equitable intereft of this bond upon the in- 
feftate's death. The quefiion in this cafe was, whether the 
nature of the property was capable of being fo given. His 
Tordfhip held it might, as well as a fpecific chattel ; though 
no legal property pafled thereby, nothing but the paper, a 
bond being evidence of a debt, and the intent being to give 
the debt, not the paper; he held it a good donation morih 
caufa^ comparing it to the property which pafled by aflign- 
ment of a bond, which pafled nothing in point of law, and 
the aflignee muft make ufe of the other's name for recavering 
on it". 

But in the cafe of TVar J ^nd Turner \ (in which is col- 
Ijrfled all the law upon the fubjeft of donations caii/a mortisi 
and p^ticularly confidered what ihall be a fufficient delivery 
of different kinds of property to give effect to fuch dona- 
tions). It was held by lord Hardwicke, that a delivery ot 
receipts for South Sea annuities was not fufficient, (though 
there was ftrong evidence of the intent ;) and that it could 
not be done without a transfer^ or fomething amounting to 
that ; and all the anxious proviiions of the itatute of frauds 
Vvillfignify nothing, if donations of ftock, attended only by 
delivery of the paper, is allowed. It might be fupported to the 
extent of any given value, and it would leave thefe things 
under the greateft degree of uncertainty, and amount to a re- 
peal of that ufcful law as to all this part of the property of 
the fubjefls of this kingdom^. Therefore, notivithltanding 

« 3 P: Will. 3 If 7. « SntUgrOvc f . Baily, 1744. ^ -^^^• 

^ Druryv^Sniith, I']!';, iVtVfiW. 114. 
4C'4- " If in z Vczey, 431.' 

* Law/on and Letnfon, 17x8. x P/ 
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^Tie ftrong evidence of the intent, this gift of annuities is not 
Sufficiently made within the rules of the authorities. ' And 
oonfidenng how much of the perfonal eftate of this kingdom 
is now veiled in (locks and funds,, iiis lordfliip did he was of 
opinion not to carry it further. 

Testator by will» dated i6th April, Z779, appointed 
!E4ward Chapman and others executors, and save them y>\; 
each; anddeliveredthe will to E. C. telling him there wai 
fomething in it for himfelf, that would reward him for the 
trouble he thetedator had often given him, and for the extra 
trouble he would have in the execution oi^his will more than 
the other executors. With the will fo delivered, there waa 
pinned a piece of paper, ot note . rfirefted to Mr. Edward 
Chapman, in which was inclofed a bank-note value 50L 
The teftator frequently afterwards had the will, with the 
paper pinned thereto, lund ike contents returned to him^ and 
as often again delivered the will and .paper to £. C. At tha 
time he lalt delivered the will to £. (J. which was in No- 
vember 1784, he faid he thought he had not done enough fof 
him ; ana added, that he had doubled what was m the paper; 
and fometime after fsrid to £. C. '* Now I have made ano« 
fher will, the old will is of no ofe (o me, but you mu(l take 
care of it, by reafon, you know, there is fomething with it 
for yourfelf : as foon as I am dead open the paper and take it 
out." The laft time the teftator redelivered the will to 
E. C. there was pinned to it a piece of paper direftcd, ** For 
Mr, Chapman 8th of November, 1784,*' and therein were 
contained two bank-notes of 50I. each. — The teftator bjr 
tviil, the 15th January 1785, appointed E. C. one of his 
exccutorss to whom'he gave legacies of 50I. each) E. C. alfa 
claimed lool. — ^The maftcr having reported the examination 
of E. C. and.fubmitted it to the court, the principal matters; 
of which are as abovementioned,. — It was argued that this is 
a gift before the making of the will; theretore the tefl:ator^ 
if he meant the notes to paGs^ could have given them as a 
kgary; , and it odly appe^s from the evidence of Chapman^ 
— /^ord Chancellor. — Being reported by the matter, I think 
the gift good, as a donaU$ caufa nwrtis ^ 

A NUNCUPATIVE OR VERBAL WILL> IS, whetC thc tcf- 

fator, without any writing, doth declare his will before a 
fuflicient number of witnefl'es and this can extend. only to 
pcrfuaal eftate ; for.no real cftate can pafs by the will, unlefs 

• HUiT.Chapmii>>i789. 2 Bro»CKt*Rtfp. 6u. 
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it is written and attefted in fuch manner as has lately been 
ibewn* Thoie verbal wills were formerly more in ufe than 
at prefent, when the art of writing is become naore univer- 
fid; and as they are liable to great impofitions, and maj 
occafion many perjuries, the ftatute 29 Car. II. c. 3. en- 
afts, I. That no written will (hall be revoked or altered by 
a fubfequent nuncupative one, except the fame be in the 
lifetime of the tefiator reduced to writing, and read over to 
him and approved ; and unlefs the fame be proved to have 
been ib done by the oath of three witnefles at the leaft, who 
by the ftatute of 4 & 5 Ann, c. 16. muft be fuch as are 
admiflible upon trials at common law. a. That no nuncu* 
pative will Ihall in any wife be good, where the efiate be- 
queathed exceeds 30I ; unleb proved by three fuch witnefles 
prefent at the making thereof ; and unlefs they or feme of 
ihem were Ipecially required to bear witnefs thereto by the 
teftator himfelf: and unlefs it was made in his laft fick- 
xiefs» in his own habitation or dweiling-houfe, or where he 
had been previoufly refident ten days at the lead ; except he 
be furprifed with (icknefs on a journey, or from home, 
and dies without returning to his dwelling. 3. That no 
nuncupative will (ball be proved by the witnefles after fix 
months from the makingt unlefs it were put in wnting 
within fix days; nor thall at be proved till fourteen days 
after the death of the teftator, nor till procefs hath firft iflued 
to call in the widow or next of kin to conteft it if they think 
proper. 

Hence we may perceive^ that this will extends only to 
perfonal eftate : That the tefiamentary words by which it 
is to be made muft be fpokea with an intent to bequeath, 
not any loofe idle words in the fick perfon's illnefs; for he 
muft require theby-ftanders to bear witnefs of fuch his in- 
tention : That it muft be made at home, or among his fa. 
mily or friends, unlefs by unavoidable accident, to prevent 
impofitions from ftrangers ; and k muft be in his la/i fick- 
oefs, for if he recovers he may alter his difpofition, and 
has time to make a written will : That it muft not be 
proved after fix months from the making, unlefs it were put 
in writing within fix days from that time ; nor yet too 

hafiily 
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tidflily, as not until fourteen days after the teftator's death, 
•hOT till legal notice hath beoxi given to his widow or next 
of kin. 

Tl^E legiflature having thus provided againft any frauds 
in fetting up nuncupative wills, by fuch a numerotis train of 
requifites, that the thing itfelf is fallen into difufe, and 
hardly ever heard of, but in the only inftance where favour 
ought to to be fhewn to it, when the tcftator it furprifed by 
fudden and violent ficknefs p. 



CHAP. IIL 

0/ rivoking the JVilU 

THAT a man may alter or make void his will at plea- 
fure, and dhhough he may have made his lad will 
and teftament irrevocable in the ftrongeft words, he is at 
liberty to revokie \i\ raoft people feera apprifcd of; but 
how a will may be revcxked by a£ls in law and alteration of 
circumftances, very few perfons have a juft conception j 
and as many, after having made their will, have made al- 
terations in their efiatc« and died without altering or repub- 
lifhing their will, and thereby left their eftates and effefls 
open to difputc and litigation j we (hall here, after having 
attended to the ftatute 29 Car. 11. point out various aftsthat 
may be done by a teflator, 10 as to occafion either a total 
or partial revocation of his will ; and then make fome ob- 
fervations on the means whereby the revociation might bei 
reftified, and on the nature and effeft of a codicil, and the 
republication of a will ; and conclude the head with fliew- 
ing how, in various cafes, a perfon may die both teftate and 
inieftaie, and thereby part of his eftate be difpofed of by him* 
felf^ and the other part by theiaw. 

f Black. Com* a Y- i'si. « 8 Co. Rep, 8a 
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By ftatute aq Car. 11. c. j. it is enaftccl that no dc- 
vlfe in writing of lands, teq^mcnis, or hereditaments, ci 
any claufe thereof^ (hall be revocable, otherwife than by 
feme other will or codicil in writing, or other writing de- 
claring the fame, or by burning, cancelling, tearing, or 
obliterating the fame by the tcftator himfelf* or in his prr- 
fence, and by his direfltons and confent ; but all devifo 
and bequefts of lands and tenements (hall remain and con- 
tinue in force until the fame be burnt,, cancelled, torn, or 
obliterated by the teftator or by his dire6liens in manner 
aforefaid» or unlefs the fame be altered by fome other will 
or codicil in writii^ or other writing of the devifor figned 
in the prefcnte of three or four witneffes declaring the 
fame. And that no will in writing concerning any goods^ 
chattels, or perfonal eftatet fliall be repealed, nor fhall any 
claufe, devife, or bequeft therein be altered or changed by 
any words or will by word of mouth only ; except the 
fame be in the lifetime of the teffator committed to writing, 
and after the writing thereof read to the teftator and allowed 
by him, and proved to be fo done, by three witnefTes at the 
fcaft. 

Tfl AT a will may be eflTeflual for paflmg lands, the fame 
muft be fubfcribed by three witneffes in the prefcnce of the 
tedator, aswasfhewn in the preceding chapter.* So for 
revoking fuch a will within the words (M the ftatute, it mud 
be by a will attefted by three witneffes, and fublcribad by 

them in the prefence of the teftator ^ A man makes 

his will duly executed and attefted, and at the fame time in 
like manner executes a duplicate thereof. Sometime after, 
having a mind to change one of his truftees, he orders his 
will to be written over ag^in, without any variation what- 
foever from the fir ft, fave on4y in the name of that truflce. 
And when- it w^is fo written over, he executes it in the pre- 
fence of three witneffes, and the three witneffes fabfcribed 
their names, but not in his prefence. After this the teftator 
cancels the duplicate, by tearing off the feal ; and then dies. 
The queftion w as, whether this fccond will not being good 
as a will to pafs lands, ftiould yet be a revocation of the 
firft ; and if it (hould not, whether the cancelling the other 

• Page 159. k Eoclfsn V. Speak, Garth. 81. 
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Jionld be a revocation thereof within this flatufe. And it 
kvas drcreed, that neither the making the fecond, nor the 
cancelling of the firft, was a revocation thereof, though 
In the fecond there was anexprefs claufe that he did thereby 
revoke all former and other wills : wherein the lord chan- 
cellor took this difiinfiion, that the fecond was not intended 
barely a revocation of the firft, fo as to fignify his intention 
of dying intefiate; but it was intended as an effedual will 
to pafs the lands to the perfons, and in the manner thereby 
devifed ; and therefore if it was not good as a will to that 
purpofe, it was no revocation of the firft ^ 

Mr. Cox commenting on the cafe juft now cited fays, On 
the firft head the aft of cancelling was not fuflSciently proved, 
but yet it is determined by this cafe as well as by Burton/haw 
V. Gilbert^ Cowp. 49. (which fully recognizes the principles 
of Onions v. Tyrer)^ that the cancelling is in itfelF an equi- 
vocal aft, and in order to operate as a revocation, muft be 
done animo rcvocandi [with intention of revoking]. On the 
fecond head, with refpeft to revocation by fubfequent det^ife, 
it is necelTary that the fecond will Oiould exprefsly revoke 
or be clearly incompatible with the firft devife, quoad [as to] 
the particular fabjed; matter of fuch devife, for no fubfequent 
devife will revoke a prior one unlefs it apply to the fame 
Jubje^ matter. Harwood v. Goodright. It is alfo neccffary 
that the fecond will {!tiou\dh^JuhftJiing and efftEiivcax the time 
of the death of the teftator. It therefore it be not executed 
according to the ftatute of frauds, it is not effe6^ive, and it is as 
if no fecond will had exifted, as in the prefent cafe of 
Onions v. ^yrer, (and yet a devife of lands void in refpeft of 
the incapacity of the devifie to take, fliall revoke a former de- 
vi(e» So fliall a fubfequent grant to a per/on incapable of 
taking.) So, if the fecond will be efFeftivcly cancelled in the 
life-time of the teftSitor, the firft will fliall operate as if i?o 
other had exifted, for it is the only y^iW fabjifting at the tefta- 
tor 's death**. 

As CONCERNING afts that may he done by a teftator fo 
ts to occafion either a total or partial revocation of his Will, 
it fliould be obferved, that the above -ttientioned ftatute has 
n»t taken away revocations of laft wills by afts inlaw; 
as if the teftator (honld afterwards make a feoft*xent or 

« Offifi/tsy, 7)rfr, 1716, i P.Will. ^ i P. Will. ^5. n. 4th Edit. 
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conveyance contrary to the will, or any other aft inconfilhnf 
with it, but fuch revocations remain as they were before th 
making this ftatute* ; and an alteration ofcircumftances rmj 
be a revocation of a will notwithfianding this ftatute^ 
which does not extend to implied revocations ^ ; as it hath 
been held; that, without an exprefs revocation, if a ma? 
who bath made his will afterwards marries and has a child, 
this is a prefumptive or implied revocation of Ms former will 

which he made in a flate of celibacy*. From Bradjy* 

Cubitt, Doug. 30. (which coHcfls the other cafes upon thi? 
fubjcfl) it appears that no change in the fituation of a tefta- 
tor can amotmt to more than a prefumptive revocation of a 
devifc of lands ^ and confcquently that evidence is^ admiffiblc 
to rebut fuch prefumption. — ^That a difpofition of the wkck 
eftate will be prefumptively revoked by a fubfequent marriage 
and birth of a child. But quere, fays Mr. Cox, Whether 
either of thofe circumftancesjifFw;/y, or only a /r^r/zW difpoii* 
tion of the real property will raife the prefumption ^. 

With refpefl to real eftate : By lord chancellor Hard- 
wicke : The general principle is, that, at the time of the devife, 
the devifor muft have a difpofing capacity, and an eftate in tbr 
land dcvifed ; and the eftate muft remain in the fame plight and 
condition until bis death ; for the leaft alteration by any afi 
of his makes it a diff*erent eftate, and fljews a different inten- 
tion, and therefore is an aflual revocation. Thus, if one fcifed 
in fee devifes, then enfeoffs, or conveys it to another to the 
ufe of himfelf in fee; though it is the old ufe that remains^ 
yet it is a revocation, notwithftanding it is his own feoff- 
ment or deed. So of a bargain and fale *' withoiit inrolment. 
So if a man think himfelf tenant in fee, devifes, and then, 
apprehending himfelf to be only tenant in tail, fuffers a 
recovery with intent to confirm his will, k is a revocation. 
As to mortgages, they are exceptions out of the rule : at lav 
a mortgage for years, and in equity a mortgage in fee, are 
revocations pro ia?itfi, or for fo- much only ; and ibc 

« Carth. &i. mennoncd p. ii^. Yet reil clbtf 

' I Eq. Caf. Abr. 413. will not pafs by bargain and fale, xin- 

f Gilb. on VViUsy'99. Black. Con.- left the deed be au indenture, and the 

9^ V. 502. fame be inrolled within fix month! 

*» I P. Will. 304 Note 4i 4th Edit, in one of the courts of Wcftminlif: 

^'^ bargain and fate is a conveyance hall, or \yith the cuftos rotuUrum of the 

itiade by deed, whereby real eftate county, as direflcd fcy fUcuCe 27 

may be conveyed as well as by deed Hen. VIII. c. 6« 

•f ito&mttiX. or Icafe and rcleafo} 
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ycafon IS, that a mortgage is only a fecuritv, and though \t 
be a conveyance of a real eftate, yet in this court it is a 
ohattcl intereft only, and goes to the executor, and it gives 
no dower^.^ — Mortgages for terms of years on the death 
of the mortgagee, the term and the right in equity to re- 
ceive the moitgage debt, veft in the fame perfon, viz. the 
executor or adminiflrator. But, in cafes of mortgages in 
fee, the eftate on the death of the mortgagee goes to the 
heir or dcvifee, and the money is payable to his executor or 
adminiilrator^ and mufl be paid by the heir, if he has the 
eiflate, as hath been (hewn*.-^If lands aredevifed to one iti 
fee, and afterwards mortgaged to the fame devifee, it is a 
revocation in toU^ or in the whole, being inconfillent with 
the devife; though if the land be mortgaged to a ftranger, 
it is otfaerwife^; for it hath been admitted to be a fetdcd 
rule in chancery, that where a teftator devifes his lands in 
fee to one, and after mortgages it in fee to another, and then 
dies before the principal and intered is paid, this is not ^ 
total r€Vecation of the will, but quoad the mortgage only, or 
€ift far as the mortgage, and the devifee fhall have the equity 
of redemption*. 

I F a man devifes land, and then makes a feoffment or 
conveyance of it, and afterwards repurchafes it, yet the will 
ilands revoked by the feoffment, and the repurchafe is no 
declaration of theteflator's mind to fet it on foot a^ain"*. — 
Although a covenant or articles do not at law revoke a will, 
yet, if entered into for a valuable confideration, amounting 
in equity to a conveyance, they muft confequently be an 
equitable vevocation of a will or any writing in nature there- 
<)1". — If a man devifes land to J.S. and afterwards bar^ 
gains and fells it to another, though this be not inrolled 
within fix months, according to the ftatute, confequently 
nothing can pafs to the bargainee, yet this is a revocation of 
the will ; becaufe here is a folemn aft done, which plainly 
Ihews the intention of the teftatof to countermand the 
-will*. 

If a man feifed in fee devifes to A. B. in fee, or for life, 
and afterwards makes a leafe to C.. D. for years, this even 
at law fliall not be a revocation, but during the years-; loc 

« 5 New Abr. 527. • 1 Salk. 236, 258. 

Ji^Co. Litt. 805. Note I. 13 edit, "» Gilb. on Wills, toi» 

i Page 49. «» a P. Will. 624. 

^ Prec. m Cha. iic. " Gilb. o\\ Wills, xci. 
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the teftator's intent does not appear further than during the 
term of years p : and, where an hufband was poflTefTed of a 
term for forty years, dcvifed it to his wife, and afterwards 
leafed the fame land to another for twenty years, and died ; 
k was held that this leafe was no revocation of the whole 
cftate, but only during the twenty years, and that the wife 
ihould have the refidue by the devife ^. So, if a man feifed of 
lands devifes the fame in fee, or for life, and afterwards makes 
a leafe thereof to another for years, it (hall not be a revoca- 
tion but during the years : though, in cafe a perfon has de- 
vifed lands to one and his heirs, and afterwards leafes the fame 
to him for a certain term, to commence after the devifor's 
death, this is a revocation of the whole eftate \ 

Where a man was feifed of a leafe for three lives, which 
he devifed, and afterwards furrendered the old leafe and took 
a new one to himfelf and his heirs for three lives, it was 
decreed by lord chancellor King, that this renewal of the 
leafe was a revocation of the will, as to this particular . So 
where a teftator devifed by his will a leafehold eftate, which 
he held under Magdakri Collegty and after the making of his 
will, before his death renews his leafe, by furrendering the 
old one and taking a new leafe ; it was determined by the 
lord chancellor that this was a revocation of the devife \ 
And thus it hath lately been determined where a leafehold 
eftate was fpecifically given and furrendered by the teftator 
after having made his will **. And where teftator held an 
eftate for three lives, which be devifed to his wife, and 
afterwards purchafed the reverfion in fee of the lifehold 
eftate, the purchaJing the fee was held a revocation, and the 
land thereby to defcend upon the heir.'*^ 

In cafe a fortune be given to a child by the father, fiib- 
fequent to the making of his will, wherein he had bequeathed 
her a portion, this Ihall be taken as a revocation of the 
legacy and will for fo much * ; as where a man by his will 
gave his four daughters 600I. a-piece, and afterwards married 
his eldeft daughter to the plaintiff, and gave her 700I. por- 
tion. After that he rqakps a codicil, and gives lool, a- 
piece to his unmarried daughters, and thereby ratifies and 

P I Roll's Abr. 616, «» Hmc and Medcraft, 1785. i Bro, 

*» ^^'^. Cha. Rep, 261. 

' ^^'^* *' Galton V. Hancock, e Atk. 424. 

-■ 3 P.Will. 166. 170; » Prec. in Chf. 183. 
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-m^nfirms his will, and dies* The plaintlfF preferred his biH 

for the legacy of 6od1. given to his wife by the will. It 

ivas held by the mafter of the rolls, that the portion given 

by the teftator in his life-time (hould be intended in fatisfac- 

tion of the legacy. And it was agreed to be l!ie conftant 

rule of the cour-t <rf chancery, that where a legacy was 

given to a child, who afterwards, upon marriage or other*- 

wife, hath the like or greater lum, it fhould be intended 

in fatisfadlion of the legacy, unlefs the teflator (hould declare 

"his intent otherwife; and it was faid the words of ratifying 

and confirmngdo not alter the cafe, though they atnount to a 

new publication, being only words of lorm, and declaring 

XK>thing of the teftator's intent in this matter ^' 

A PORTION given after a legacy, flialJ not be a fatis- 
fa'Sion di it, where itiis exprefsly giveii in fatisfadlion of a 
different claim; or where it is given abfolutely, and the le- 
gacies under limitations. Neither can a legacy be a fatis- 
fadlion fox a claim aliunde, i. e. from fome other perfon, 
unle& clearly exprefled to be fo intended '*. 

A PARENT paying a portion is prefumed to mean to per- 
-form the gift of a legacy; unlefs there b*^ fufficieut evidence 
to repel the prefumpiion •*. As where a father gave a fum to 
-his daughter, by will, and afterwards gave an equal fiim as a 
portion, it was prefumed to be an ademption. In this cafe 
^he lord chancellor faid, the argument is, that the WiU is a 
diftribution of the teftator's property among his children'; 
and if he advances the portion to a child, the prefumption of 
iaw is, that the provilion is fatisfied. It is a prefumption ca- 
pable of being rebutted by evidence. With rcfpeft to tbe 
rule of law, 1 think, if neither the rule it fell, or the mode 
of rebutting it, had ever prevailed, it would have been as 
wife ; but, as it is, I muft admit that fuch a prefumption 
exifts ; and though it is argued, teftators may not know it, 
yet I think, if there is fuch a prefumption,- the fubjecl is 
bound to know it ^ 

Where a putative father gave a legacy of 1350I. and af- 
terward, in his life- time, gave i,oopl. as a marriage portion; 
and after ^he marriage gave (he and her hi]fl).md 600I, it was 
lield not a fatisfaft'on of the legacy, a declaration of the 
father's being proved by parol evidence that he intended a 
further provifion. The lord chancellor faid, the old 

y Irod and Hmjif a Frccm. Rep. •> Elhfon v. Coolf.n, 1788. 2 Bro. 

924. Cha. Rrp. 307. 

* BuUgh y, RccJf 1790. 3 Bro- «= ii////^« v. Cc.f/i'/f, at a rc-hcaring, 

4^ha. Rep. ^9*, 1790. 3 Bro. Cha. Rep, 63. 
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rule of fatlsfaAion was a rigid one. If I am to be 
lievc. the only witnefs produced* the teftator in the ffr 
cond gift, did not mean to perform the whole purpofe, 
therefore every other aA« of bounty will fiand clear, and 
advancements to any amoaot, unlefs marked with tbe 
intent of being the ultimate bounty will ftand unaffeded, 
I do not reft on the witnefs referring to an intention, in the 
father, to do more at his death, but that the teflator did not 
in the gift exprefs any intention of fatisfaAion; therefore the 
gift by the will is not fatisfied**. 

There is a diflFerencc where a legacy and portion are giv- 
fcn by a ftranger and where the fame are given by a parent; as 
where a legacy was given by a ftranger to a female infant, th« 
fame was held not to be adeemed by bis paying a marriage 
portion, and making other proyifions for her and her hufband. 
—Lord chancellor. The word portion, although applied in 
the cafe of a parent, fliall not be fo applied to the gifts of 
other relations or friends : it has bpen determined not to ex- 
lend to a grandfather* Whatever foundation there might be 
for the original application of the rule, that the advancement 
of a parent ftiall not be a further gift, it is not now to be 
difputed : but it is obvious the intent of the teftator is as often 
difappointed as ferved by it. Thofe cafes ftand on their owz) 
ground ; this cafe is an attempt to make a friend's legacy fa- 
tisfied by a fubfequent advancement. There are cafes where 
a man may defcribe hinifclf fo, that t}ie gift by the will, and 
that in his lifetime, may be intended for the fame purpofe, 
but it muft appear that he meant to put himfelf in locoparenth 
[in the place of a parent ;] for there are no cafes where it 
has been fo held, if the fecond gift appeared to be diverjo in- 
iuhu [with a different view.] I have gone through all the 
f:afes, and it appears to be the refult of them, that where a 
flranger gives a legacy by will, and afterwards give$ a fum 
without any evidence that it is intended for the fame purpofe^ 
it is not taken for a fatisfaftion j to make it fp, it muft ap- 
pear, at the time of the gift, to be meant as an adetnption of 
the legacy *. 

^ Dtbcze V. Maftf 1790. 2 Bro. ^ Powel V, Chavcrf 1789. a Bro. 

pha J Rep. 165. 5 J 9. Cha. Kep. 500. 
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Cases wherein two legacies have been given by will to 
fhe fiipe perfon, and he decreed to have only one, or both 
of them, have heretofore been mentioned, in treating on re- 
conciling repugnant claufes ^« And that a legacy may be 
adeemed by lcflator*s felling flock fpecifically bequeathed, 
is hereafter (hewn in treating on fpecific legacies «. 

And thus having proceeded concerning how a will, after 
being made, may be revoked in whole or in part, we come 
now to make fome obfervation on what m'ght be done for 
reSifying the revocation ; and as under fome circumflances 
this might be effeftuated by a codicil, and in fome cafes by 
republifhing the will, we (hall now advert to and treat on 
thofe particulars, 

A coDici L is a fchedule or fupplement to a will, or an 
addition made by the teftator annexed to and to be taken as 
part of a teftament; being for ir? explanation or alteration, 
or to make fome addition tcr, or fubtraSion from the former 
difpofitions of the te(laior\ An executor cannot regularly 
be appointed by a codicil, yet may be fubftituted, according 
to the will of the teftator «. A man may make divers codi- 
cils, and the firft is of equal force with the laft, if not 
contradidlory to each other ; and herein they differ entirely 
in their nature from wills, for no man can die with two 
teftaments, becaufe the latter doth always infringe the former, 
but a man may die with divers codicils, and the latter doth 
pot hinder the former, unlefs they be contrary **. 

When a codicil is added to a will with intent to pafs any 
real eftate, care (hould be taken in ufing words fuflScient, 
whether it be for altering former difpofitions, or difpofing of 
eftates purchafed after the will was made ; and the te(tator 
ihould execute the codicil, in the fame manner, and with the 
fame number of witnefl'es, as is requifite to the executing an 
original will according to the ftatute. So, if a will concerns 
only perfonal eliaie, and a codicil is added with intent to 
make any alteration, fubftra6lion, or addition, care ought to 

be taken in ufing words fufficient for the purpofe. Where 

there is time and opportunity for writing over the will afrefli, 
and thereby to make fuch alteration as may be neceflary, it 
is much more advifable fo to do, than to mak^ alteration by 
a codicil, which will not only increafe the expence of the 
probate when the will comes to be proved, but perhaps require 
as much, if not more nicety in framing than the will itfelf. 

' Page 157. * Swinb. 14. 
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Wjth refpeft to what will be a republication of a will of 
land, or real cftatc, by a codicil, under diflFercnt circum^oce?, 
appears to have been a fubjed of much litigation ; a variety 
of cafes pertaining thereto are coUefled and difcuffed in the 
cafe of the Attorney General y. Downing before the court of 
chancery in 1769^. And in a cafe before the court, where 
the teftaior after having made his will renewed a prebendal 
leafe and fonie years after having purchafed another prebendal 
leafe, he made a codicil to his will (which he declared was to 
be annexed to his will,) and thereby he gave the newly pur- 
chafed eliate to truftees, to the ufe of his daughter Mary for 
life, remainder to other ufes. On the queftion. Whe- 
ther the renewed leafe was not an ademption of the bequeS, 
and» if fo, whether the codicil was a republication of the 
will ? It was argued that, in the Attorney General v. Downlngt 
it w«s decided that a will was republi(hed by a codicil aD- 
nexed to it, though the codicil related to fubjecls perfeftly 
diftin£l from the will, and that a will of land would be re- 
publiihed by a codicil relating wholly to perfonality, pro* 
vided it was attefted by three wiinefles. — Lord Chancellor, 
The ground of Lord Camden's opinion in the Attormy 
General v^ Downing was that, where the teftator annexes a 
codicil to his will, he treats them as one inftrumenty and 
makes them Jo from that time. But, without entering into 
the quedion of republication of wills oi lands, I think that, in 
this cafe, where the teftator fpeaks of a codicil to be annexed 
to his will he fpeaks again of his will, and, at leaft« ih cafe of 
perfonal ed^ite, it amounts to a republication *^. 

Where a man may have by him two or more wills, the 
latter whereof, as above-mentioned, overthrows the former; 
but the republication of a former will revokes one of a latter 
date, and efiabliihes the firll again': fo that what was be* 
fore rendered void, becomes valid by the new publication; 
^nd if there are words contained therein fufficient for 
palling or conveying fuch eftate as the teAator is pof- 
feffcd of at the time of the republication, to the perfon 
or perfons for whom the fame is defigned ; it may anfwef 
the purpofc of making a new will ; but if th^ words coq? 

* Reported In Amb. Rep. 571. thereto cited, in arguing the cafe of 

<* Cofpin V. Fafijboufe^ 1788. 2 Bro. Powel v. Cleaver, 178;. But nothing 

Cha. Rep 291. The fame point was was faid by Lord Chancellorthereoa. 

^giu:ed> aad divers eafcs alluding Uid. 5T1, 513. 

« Black. Com. 2 V. 502. 
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tamed therein are infufficient, it will not be effeflual ; for the 
republication makes no alteration in the words of the will, 
and therefore can have no efFeS where the words are not 
fufficient to convey the eftate to the perfon or perfons for 

whom it is defigned. Where the will concerns real eftate, 

it is fafe to republifh it in a formal manner, as by the tefta- 
tor's taking it in his hand and declaring the fame to be his 
lall Mfill, in the prefenceof three witneifcs; and then to make 
a memorandum thereof in writing at the bottom of the will, 
or if there (hould not be room fufficient, .then in the margia 
or on the back thereof, which may be as follows, viz. 

Whereas I John Mills, the teflator named in this wUU 
have republifhed tbe fame^ with an intent thereby to make vat: J 
all and every other will and wilts at any time heretofore by me 
made^ and to confirm and ejiahli/h this^ which 1 have declared 
to he my laji will and tejlamenty in the prefence of John Smith, 
Alice Smith, a^/^/ Thomas Jones, who I have diftrtd to fuh^ 
Jcribe their names as witnejfes hereto : and in witnefs whenof I 
%he /aid John Mills have hereunto fubfcrihed my name this 
^^y 9f > ^^ ^^^ y^^^ s/^ ^^^ iflrrf 1 7 . 

John Mills^ 
Signed by the faid John Mills^ in the 
prefence of usy who, at his requeji^ 
and in his prefence^ have fubfcrihed 
our names as witnejfes to the abovf 
republication, 

John Smith. 
Alice Smith. 
Thomas Jones. 

Ir the will concern only perfonal eftate, it will not be 
amifs to ufe the fame formality for republilhing it, though 
more (Tender evidence will be fufficient for the purpofe.— 
As xq beqflefts artd teftaments of perfonal eftate, and a 
devife affeding real eftate, there is this diftinftion. The 
former will operate upon whatever the teftator dies pofleffed 
of, whether he had it at the time of making his will or the 
fame wa$ afterwards acquired. The latter will operate only 
wppn fqch rp^l eftates as were tlie teftator's at the time of 
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executing and publifhing his will ; wherefore no real eftatc 
purchafed afterwards will pafs under fuch devife, unlefs fub- 
lequent to the purchafe or contrail the devifor repubJiflies his 
will. So here, if a man having made his will, and tliereby 
devifed the whole of his eftate and eSe£b, and afterwards 
purchafes any real eftate» and dies, without either republilh- 
mg, or altering and re-executing his will, as direCled by 
the ftatute heretofore oftfen mentioned, he may die both 
teftate and inteftate, and his perfonal eRate may be difpofed 
of by himfelf, and his after-purchafed real eftate by the law, 
or will defcend to his heir at law : which circumftance now 
leads us to (hew, as was propofed, how in various cafes a 
inan may die both teflate and inteftate, and thereby part of 
his eftate be difpofed of by himfelf^ and the other part by 
ibe law. 

Those cafes will be readily perceived, if we advert to 
what has been treated on under this and the next preceding 
head; as under the head of making the will, it was (hewn 
that, if the teftator by his will gives his heir at law^ no other 
eftate than the law entitles him to, he will take by defceiit 
and not by the will : fo, if there are not words in the will 
fufficient for difinheriting the heir at law, or if there is 2 
defe£l in executing the will, as in figning or witnefling it, 
whereby the fame may be rendered invalid as to the real 
eftate ; and, if it be not in writing, but only nuncupative or 
verbal, which may be fuflicient tor the teftator's goods and 
chattels. In thofe cales a man having real and perfonal 
eftate, atid having made his will and died, may be faidto 
die both teftate and inteftate ; inteftate as to his real eftate, 
which will defcend to his heir at law in fuch manner as here- 
tofore ihewn % and teftate as to his perfonal ; for here he 
may have a will fufficient with refpe^l to his goods and 
chattels. In like manner a man may die both teftate and in- 
teftate where he has a will duly figned and witneffed, but 
has thereby difpofed only of part of his real and perfonal 
eftate, and not mentioned the reft, or devifed the refidue to 
anyone ; in which cafe part of his real eftate will defcend to 
his heir at law, and part of his perfonal be diftributed in 
fuch manner as was heretofore ftiewn ^; unlefs it fliould de» 
volve to the executor under fuch circumftances as have beeu 
mentioned -. 
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Under this head of revoking the will, it may be perceived 
tliat a man, after having made his will, may dieeiiher wholly 
inteftate, or part teftate and part inteftate ; as where he re- 
vokes his will ; which revocation may arife from a variety 
of caufes, and be either exprefled or implied ;, as if the tcf- 
tator cancels his will by tearing, obliterating, or burning it^ 
ivhich is an exprefs revocation ; To where, after having made 
his will, he marries and has a child; this is held a prefudip* 
tj<ve revocation; and hereby, as well as by tearing, oblke* 
rating, or burning his will, he may die wholly inteftate, botb 
as to his real and perfonal eftate. Likewife implied revo- 
cations are, where the eftate devifed is alteied after making 
the will ; as in cafe the teftator afterwards conveys the fame 
to another, even thoi^h it may be re-conveyed to him, yet 
lihe conveying it, is an implied revocation or his willi as to 
the efiate conveyed by him. So if a man poflefled of ai 
leafehold cilate, and after having devifed it furrenders his 
teak, and takes a new leafe of the eftate, this is an implied 
revocation of his will as to this particular, and if he die» 
before republifhing it, he may die both teftate and inteftate ; 
teftate as to that part of his will which is unrevoked, and in- 
teftate as to the part revoked ; fo that one part of his eftate 
may bedifpofed of by himfelf, and the other left to the dif. 
pontion of the law. So it may be in refpeft to other cafes 
that amount to implied revocations. 

Thjere is azH>ther kind of inteftacy, which may be where 
a man may have made his will in writing purfuant to what 
la required by the flatute of 29 Car. II. and thereby devifed 
his real and perfonal eftate, but hath not appointed any exe- 
•utor either exprefly, or by words whereby the making of 
an executor may be implied ; and in this cafe a man may 
alio be faid to die both teftate and inteftate; teftate as to hi» 
real eftate, and inteftate as to his perfonal: yet here the 
law has no concern with the difpofal of either, adminiftratio» 
being to be granted with the will annexed, which is to be 
the adminiftrator's guide in difpofing of the perfonal eftate, 
ift like manner as heretofore mentioned''; and as to the real 
eftate, an executor, as fuch, if appointed, has no conceri> 
therewith ; neither is the appointment of an executor requi- 
fite where the will concerns only real eftate, and has no con- 
cern with goods or chattels, nor ought it in fuch cafe to be 
proved in the fpiritual court •. 

" Fagc a, » Cro. Cat, 7qQ» 
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CHAP. IV. 

Of proving the Will. 

UNDER this head we (hall confidcr what an cxecutof 
may do befoie the will is proved, and the FCafon why 
it Ihould be proved. Whether it is prudent for the executor 
to take upon him the cxecutorfhip, or to refufc it ; the ad- 
vantage that may accrue by taking upon him the executor^ 
ihip ; his right to the furplus. The detriment or lofs he may 
fuftain by taking upon him the executorfliip ; theeffeftof 
his joining with a co-executor in acquittance for money; ia 
what cafes executors fhall pay intereft for money. Then 
juft take notice of the will, which concerns both real and 
perfonal cftate, or perfonal cftate only ; and where and by 
whom the probate thereof is to be granted ; and proceed 
to fhew how the will may be proved in common form, or 
form of law, and the end and purpofe of proving it either way. 
For proving it in common form, the power an executor has 
lor compelling the ordinary to grant the probate, and what 
may obftrufi his obtaining the fame; the form of the execu- 
tor's oath previous to obtaining it, and the expence thereof.— 
Cafes wherein adminiftration mull be granted wkhrthe wilt 

annexed, and the manner of thus granting it. The method 

of proving a will in chancery, That a will is to be regif- 

tered if it concern real eftate, or certain chattels real in the 
counties of York and Midd'efex ; and the manner and form 

of doing it. In what courts fuits muft be brought fof 

proftors fees, and the manner of taxing their bills. 

Before letters of adminiftration are iffaed, an adminiftra- 
tor can do nothing, yet an execiuor may do many afts before 
he prove the will, as heretofore mentioned*: and the rea- 
fon of this is, that an executor derives his power from the 
will and not from the probate ; but the adminiftrator owes 
kis entirely to the appointment of the ordinary. An 

• Pag- ». 
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ex^ecator, before the will be proved, may feize and take 
knto his hands any of the goods of the teftator. He. may 
p3y debts, receive debts> make acquittances and releafes 
of debts due to the teftator, and take releafes and acquiih 
tances of debts owing by the teftator ; and if before the will 
"be proved, the day occur for payment li^on bond made by or 
to the teftator, payment muft be made to or by the executor 
though no will be proved, upon the like pain of forfeiture as 
if the will were proved. Alfo, an executor-may, before pro* 
bate, fell or give away any of the goods or Chattels of the 
teftator *»• And the executor, for goods of the teftator taken 
from bim, or a trefpafs done upon the leafe land, or a diftrain-* 
ing or impounding of goods or cattle, may maintain, before 
the will be proved, a£lions of diftrefs, or replevin, or detinue ; 
for thefe a£lions arife upon the executor's own poflTeflion. 
But before the proving of a will, an executor cannot maintain 
a fuit or ^£lion of debt, or the like ; and the reafon is, for 
that therein he muft ftiew forth the will, proved under the 
feal of the ordinary. And fo it feems it muft be, if he 
bring any a6i:ion for trefpafs done, or goods taken in the 
teftator's lifetime, fo as tlie teftator himfelf was entitled to 
the aflion, and it grows not upon the executor's pofftffion, 
but upon the executor's own contrail for the teftator's 
goods ; and if the executor fell cattle or other goods of the 
teftator's before the will be proved, he may for the nwney 
payable mainuin an aflion for debt before he hath proved 
any will ; and in this, and the a£lion of trefpafs, there is no 
neceflity of naming him executor ''. In general, an executor 
1$ a complete executor before probate to all purpofes but 
bringing of a£lions ; fo that he may releafe an adion, aflent 
to a legacy, may be fued, may aliene, or otherwife inter- 
meddle with the goods of the teftator ^. For by adminift^ring 
(that is, if one do either pay debt? of the teftator, or receive 
debts, or make acquittances for them, or demands the tefta- 
tor's debts as executor, which are afts of adminifterirg% as 
will be more fully flitwn hereafter^}, the executor h;ith ac- 

» Went. Off. Exec- 34, 35. * Went. 41. 

« Ibid, 36. ' Page ijS. 

.' i S*lk. 30 h 
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cepted and taken upon him the whole adminiflratioa before 
the probate ; and is thereby entitled to receive the debts due 
io the tellator ; and all payments made to him are good, and 
ihall not be defeated, although he fliould die and never prove 
the will K 

The executor may, io convenient time after the tefiator'i 
death, enter into the houfe defcended to the heir, for th^^$- 
moving and taking away the goods, fo a& the door be open, 
or at leaft the key be in the door ; and this feems to be uq- 
derRood of the door of each room. For, although the door 
of entrance into the hall and parlour be open, the executor 
cannot by that juftify the breaking open the door of any 
chamber to take goods there; but only may take thoie in 
the rooms which be open. And this feems to be proved by 
the cafe of a chcft with evidences ; which it is faid the exe- 
cutor may take, and put out the deeds, delivering them to 
the heir, that is to fay^ the cheft being unlocked ; though a 
chamber or other room within the houfe locked, is an inclo- 

fure of better refpeft than a cheft. If >tl>e goods be not 

removed within a convenient time, the. bfir may diftrain 
them as damage feafant ^ that is, doing dam^e, or trcf- 
pafling upon his land ^ In a cafe of trefpafs upon demurrer, 
ivhich was, lefTee for life of a houfe and pafture land dies, 
his executors fufFer his cattle to go there for fix days after 
his death, and then removed them ; and in trefpafs juftify 
for that time, averring, that in the time of fix days 
they could not procure any other land or place to put in the 
cattle; whereiipon it was demurred. And whether that 
were a convenient time to remove them, was the queftion. 
And the court feemed to incline, that fix days is but a 
Convenient time for the removing of their cattle; and the 
law allows a convenient time for their removing; efpecialljr 
it being averred they had not any other place to remove 
them unto. But for a fault in the plea wherein the de- 
fendant pleaded a Icafe of the houfe, but not of the land, 
as was mentioned in the declaration, it was adjudged for the 
plaintiff ^ 

« 1 Salk. 306, 307. "Black. Com* 3 V, 6* 

* Went. OiF. Exec. 92, ^ Cro. Jic. ao^. 
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.As the erfifecutor ma^ receive debts, releaife debts, inddo 
bther a£ls before the will be proved ; fp on the other hand aa 
executor maf be fued fdr debts, of th6 teftator before tho 
will be proved ^ unlefs he refufes the executorftiip in diie 
xnanner, fo as adniiniftration may be granted, and there may 
be fomebody fuable for the teftator's debts ^ 

By theftatute 21 Hen. VIII. c. g. the ordinatty or oth^r 

perfdtt Having authority for probate of teflaments, may 

convent before them perfons named executors of anjctefia- 

xnent^ td the intent to proVe or refufe the fame. And if the 

executors do not. appear upon th^ procefs, the ordinary may 

excommunicate them : but thfey may pray time to advife^ 

and the ordinary may grant in the mean time letters ad collie 

gendum bona defunSi^ that is, to gather up the goods of 

the deceafed"*. — Where a will is made and executors namedt 

the ordinary, if he knows thereof^ before he comtnits ad- 

miniftrationi mull fend oilt procefs againft the executors 

to come in and prove it ; and if they do not come, they are • 

to be excommunicate ; but if they do come, and if they^ 

nor any of them, will prove^ then by reafon of fuch re- 

fufal, the ordinary may commit adminillration with the 

will annexed ^ Refufal muft be by fome aft entered o^ 

recorded in the fpiritual courts and not yerbally or by 

wordi and therefore muft be done before fome judge fptrituaU 

and not before neighbours in the country ; for that is not 

effe£lual ^•-^-'After refufal, and adminiAration committed^ 

the executor cannot go back to prove the ^will and 

aflume the executorlbip ; but if only upon the executor's 

making default to come in upon the procefs to prove 

the will, the adminiftration be committed, here the exe*. 

cutor may at any time after come and prove the will, and fo 

undo the adminiftration '. — If a man make an executor, buf 

tbts is not known, or is concealed, the ordinary may 

grant adminiflration until the will be proved'*. And if the 

I Went. 0£ Ex€C* 36. "Went.OfF. Exec. 37. Swinb, -143, 

»" Trcatifc of Eq. IC9. > Weot, Off. Exec, 39. 

» How this adminillration is com* \ i RoU't Abr« 907. 

mitted, and cbc «^d ihereo^ fee 
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perfon be dirabled to be executor, or no executor aH all fe 
named in the will, the ordinary may grant admintflration'* 

If adminiilration be granted where there is a yfill and 

executors, although the will be concealed, the adminiilra- 
tion (hall be void, if the will be produced and proved, as 
hath heretofore been ihewn *• 

If there be but one execi^or, and he do reftife, or being 
many, and they do all refufe, then is the party dead iateilate, 
and adminiilration is to be committed with the will annexed, 
as has juR been mentioned, and none after can meddle ds 
executors *. But where there are divers exq#mors named in 
the will, and Tome of them do reft^e, aiid others of them 
prove the teftament, they who refirfe may after, at theii 
pieafure, adminifter notwithftanding fuch refufal befope the 
ordinary tt ; as in cafe there be A, B, and G, and A only re- 
fufeth, and the will is proved by the others^ there A conii- 
Aueth executor, notwithftanding his refufal^ fc>r the wil^ 
being proved, al) the executors therein named (land and con- 
tfnue executors notwithftanding any of their refufal^; and 
they may pay debts, make releafes^ and they jnuft be joined 
in all fuits where the co-executors are plaintiffs f becaufe 
they are all privy to the will, but not where they are defen- 
dants ; becaufe the plaintiflf in the sStion is not bound by 
the law to take notice of any but thofe who have proved the 

will*. It is faid that arr executor who refisUed cannot 

adminifier atter the death of his companion, and that then 
the executor of him who proved is only to adminifter ; but 
fays Wentworth, that is not la-v^, and the executor wha had 
r^fufed may afterwards adminifter at his pfeafure^. And 
thus it has been determined in the ecclefiaftical court, as, 
wiH be fecn in the enfuing page. 

l^ Swinb. 3S0, For making an ex- all the r«ficlue is beq:iicath€d Is ther»' 

ccutor, it is not always neceiTary that by underftood to be mad« ez&utot. 

the word executor be expreifed ; but it Swinb, 247. 
is fufficient, if the tclliator's meaning • "Page 18, 47. ■ 
do appear by other words of like fcofe * Went Off. £xec. 41* 9 Co» Re|« 

or import; as if the teftatorfay, I com- 37. 3 P. Will. 251. 
mit all my goods to the difpofition of »* 'Bacon's Ufe-of the LaWi l6l« 
A. B. ; or, I learc all nay goods, or the « Went, Off. £xec.^4s. 
rrj'due of all my goods to A. B. or the « Swinb, 444. 
hke) fbf in fihefe caies he to whom ' Officaf of Exec. ^z. 
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As to bringing of anions in the king's courts, the judges 
clo not admit the executors to fue for things in aflion, if thejr 
-£hew not the tejlament duly proved under the feal of the or- 
dinary ; 6ut always the king's courts have ufed to allow the 
'probate of any of the executors to enable them all to bring 
a£lions ; fo that the probate of the te (lament doth not give 
-them any intereft or title to the things in a£lrion or piofleffion, 
for they have their title and intereft by the teftamcnr, and not 
l>y the probate; and yet without probate the jiidges will not 

allow them to bring aQions ^ as executors. Where there 

be two executors, and one of them proveth the will in ihc 
name of both, againft the will of the other; this is not 
any adminiftration for him who confented not to the probate j 
but he may plead that he never was executor ; for the probate 
uiaketh him not executor, if be doth not adriiinifter*. 

If there be two executors made, and one of them doth re- 
fufe before the ordinary, and the othef doth prove the wil!, 
and make a will himfelf, and appoint an executor, and then 
die; in this cafe, it is faid, the executor of the executor who 
proved the will alone, fliall have the difpofition of all the 
eftate and be executor to the firft teltator; and thai the fur- 
viving executor, fhall not meddle therewith ; for that his 
eleftion by th^ death of Rs companion is gone "*. But it 
lias been deteriTlined otherwife in the ecclcTiaftical court, and 
that a furviving executor who had refufed Inay retraft, and 
come and take probate in preferente to the executor of the 
executor who proved the wilP. And it is the praflice of the 
ecclefiaftical court that, in cafe fuch furviving executor (hall 
not, after the death of the executor who proved, retra6l and 
take probate, to grant adminiftration d£ bonis non of the tef- 
tator to his refiduary legatee. 

If an executor die after he hath proved the will, and hath 
• by his will appointed an executor, in cafe there was hot one 
executor, this executor alfo fhall be executor to the firft tef- 
tator, as he is ft) the fecond ; and he fhall have all the benefit, 
an<l be fubjeft to all the charge, that the nrft teflaior .had 
and was fubje£l unto ; and yet the goods of one icflator Ihall 
nnt be fiibjeft to the debts of the other, but each of the 
teflaror's goods fhall be fubjed to the payment of his own 
debts only. And if in this cafe, the executor of the cxeci^ 



r 9 Co. Rep. 58- * PAcc v. frxce^ after Hil. Term, 

* I Roirs Abr. 918. 1764* 

* Pyer,i6e. Shep.T0uch.445. 4 edit. 
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tor take upon him the adminiflration of the goods of tlie 
firft teflator, he cannot refufe the adminiftration of tht 
goods of the latter ; yet he may uke iq>on him the latter» 
and refufe the former. Sut if the executor reftUe to admi- 
nifter to the firft teftator before the ordkiaiy, or die before 
probate of the will, and he hath made a teibnieiK. and ap- 
pointed an executor therein ; in thefe cafes, it feems the exe- 
cutor of the executor (hatt not adminifter the goods ot the 
fird teftator, but the ordinary muft grant adminittrdtioo. there- 
of : and yet if all the refidue of the goods of the firft teftator 
be given 1^ the teftament to the iirft executor after the debts 
be paid ; in this cafe, although he die before probate of the will, 
yet his execiHor (hall be executor alfo to the iirft teftator, or 
clfe he fliaU have the adminiftration of his goods and chattels 
granted unto him \ 

In all cafes, except of fpecial truft or authority, without 
the office of executorflbip, the executor of an executor 
ftands» as to the points both of being, having, and doing, in 
the fame fiate ancf plight as the iirft and immediate executor'. 
But if two be appointed executors, and the one makes his 
teftament, wherein he names bis executor, and dies, his co- 
executor furviving ; in this cafe, the executor of the executor 
is not to be joined with the executor furviving ; neither in 
the execution of the will^ nor in fuits or a£tions« And if 
the executor of the executor have any goods or chattels ia 
his hands which did belong to the iirft teftator, the executor 
of the fame te(tator furviving may have an zStion againft the 
executor of the executor for the fame ; for the power of the 
executor who died firft was determined by his death, the 
other then furviving**. So, where there are two admini- 
firators, and one dies, the adminiftration furvives, as heie^ 
wlore (hewn*.— — Where two executors are made» th« 
one making a will and executors, and dying* if the other 
die after inteftate ; the executor of hiin who firft died, (ball 
not be executor to the iirft teftator, as he is^Mead inteftate ; 
becaufe the furviving executor is fo dead, and in him the 
cxecutorfhip was wholly and folely fetded by the death of 
his fellow before him ; and in this cafe adminiftration of 
good snot adminiftered^ or adminiflration de bonis mn admu 
nijlratis, as it is ufually ternied, ihall be committed ^ 

» Sh*p. Touch. 445. 4 edit. • Pag. 6. ti. 

"- Went. Off. Exec. 259. * WcaU Off. Exec, loj , 

* Swiiib. 324, 325. 
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The intcreft vefted in tfce executor may be continued and 
fcept alive by the will of the fame executor ; fo that the exe- 
<^vtor of A's executor^ is to all intents and purpofes the exe- 
-criJtor and reprefentative of A himfeJf ; but the executor of 
./k's adminiftrator, or the adminiftrator of A's executor^ is 
wmot ibe reprefentative of A. For the power of an executor 
is founded upon the (pecial confidence and a3ual appoint- 
znent of the deceafed ; andfuch executor is therefore allowed 
^o tranfmit that power to another, in whom he Jias £qual 
<ronfidence ; but the adminiftrator of A is merely the officer 
o^ the ordinary, preferibed to him by ad of parliament^ in 
*whom the deceali^ has repoTed ao truft at all ; and tberex 
fore, on the death of that officer, tt reftiks back to the or* 
dlinary to appoint another, or to commit a n&^ admiaiftra/- 
^ion, as bath heretofore been mentioned K So that in thelc 
cafes, and whenever the courie of reprefentation from exe- 
cutor to executor is interrupted by any one adminiftration, ii 
is neceflary for the ordinary to commit adminiftration afrefli« 
of the goods of the deceafed not ^daiinifl^red by the foxmcf 
executor or adminiftrator K 

The probate of the will, as having refpefi to goods and 
chattels, is in tome refpe£l neceifary; but touching any 
freehold of lands devifed, it is not at all material. As to 
goods and chattels, although the executor before probate* 
may receive and releafe debts, he cannot fue for any debts 
due to the teftator S neither can an executor or other perfon 
give a will in evidence concerning a perfonal chattel without 
producing tbe probate; for this will is no<will« until it has 
received a fanAion or an allowance of it in the ipiritual 
-court ; for they are -to judge whether it be a will or not ; 
and the temporal courts are not to look upon it as a will till 
probate be made. And in an adion of trov/er for goods which 
a teftator gave t.o his (ifter in his life<-time, brought againft the 
executor for them, who would have givea in evidence a for^ 
mer will to have fliewn that he had oo power to give thofe 
jgoods ; this was lefyfed, becaufe he ought to have produced 
the probate K 

Hence we may form an idea of what an executor may do 
t>efore the will is proved, and hereby, and by what will here-^ 

page 6. * C«. Litt. 292. 

^ Slac^ Cofo, 2 V. 506. *■ Vincr'i Abj*. £xccutof^ A« a. to, . 

O 3 af ler 



igtt fbe Disposal of. a Parson's Estate 

aft«r be (hewn with refpefl tp proving in common form, .or 
form of law, the reafons why it (hou)d be proved may be 
perceived *. And now we may confider whether it is pru- 
dent for the executor to take upon him the executorfhip, or 
to refufe it ; and here we may firfl examine by what means 
be may make himfeli liable thereunto, and how far he may 
meddle with the teftator's eftate without fubjefling himfelf 
thereto; and then what profit or advantage may accrue to 
him, and what detriment or lofs he may fuftain thereby. 

Hfi that is named executor cannot be compelled to ftand 
to the will and undertake the executorihip, unlefs he hath 
already meddled with the goods of the teftator as executor ; 
and. whereby he is not only to be compelled to perform the 
office of an executor, but alfo if he ihould refufe, and the 
ordinary commit adminiftration unto him, this refufal is 
void, and he (hall be charged as executor "■. So that if the 
executor named in the te(tament refolve not to (land to the 
executor(hip, but to refufe the fame, he (hould not admi- 
niiler the goods of the deceafed as executor ; for having once 
adminiftered as executory he may at any time after be com- 
polled to undergo the burden of ah executor, and alfo may 
be fupd as executor by the creditors of the teftator, though 
he cannot fue others as executor \ for that he hath not die 
will under the ordinary's feal. 

A PERSON is then faid to adminifter as executor, fo as 
thereby he may be compelled to ftand to the executor(hip, 
when he performs thofe a£ls which are proper to an execu- 
tor; as to pay the debts due by the teftator, or to re- 
ceive any debts due unto th« teftator or to give acquit- 
tances for the fame^ or demand the teftator's debts 
as executor : all thefe be full and clear adminifirations as 
executor. And if one being fued as executor, take it upon 
liim and plead in bar as executor, this is an adminin;ration : 
The common plea to free himfelf, and to (hew that he is not 
the party fuable for the teftator's debt, being, that he neither 
is executor, nor ever did adminifter as executor **. If a 
man do thofe afts which are not proper to an executor, he 
is not faid to have adminiftered as executor, to the effefl 
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l>efbre mentioned ; as to feed the cattle of the deceafed, leA 
they fhould perifliy or take into his cufiody the goods of 
the deceafed, to the end they may be fafe from being ftolcii 
or purloined, or to difpofe of the teftator's goods about the 
f liberal ; for thefe be. deeds Qf charity common to eveiy 
chrtftian» and not peculiar to an executor. Lrkewifi; to 
make an inventory of the goods of the deceafed, is not to 
adminifier as an executor* or to deliver to the wife her con- 
Tcnient apparel '• 

As to the profit or advantage that may accrue to an exe- 
cutor by taking upon him the executorihip, we may obfervc 
that, althou^ a perfoft hath not meddlea with the goods of 
the tcftator, and is therafore not compellable, yet, if a legacy 
be left to him, he may bo compelled to ftand to the executor- 
fhip, or elfc lofe his legacy "». — Where the teftator gave lega- 
cies to certain perfons by the defcription of ** his very good 
friends," and m the further part of the will, defired them 
** to a£l as executors.'* Smith, one of the perfons, by bis 
anfwer, faid that he had not proved the will, or aded as exe- 
cutor, but claimed his legacy. His honour the mafler of tho 
rolls, faid, an executor, fo appointed, could not claim hif 
legacy without a61ing, or, at leaft, proving the will % 

Formerly it wa^i a fettled notion* if there was no re* 
fiduary legatee appointed by the will, the furplus or rtjiduum 
devolved to the executor's own ufe, by virtue of the execu- 
torlhip ; but now there is this reflri£lion, t!;at although 
where the executor has no legacy at all, the rtjjduum (hall in 
general be his own ; yet, where there is a fullicicncy on the 
face of the will, (by means of a competent legacy, or other- 
wife Wo imply that the teftator intended his executor (hould 
not have ^ic refidue, the undevifcd furplus of the eftate (lull 
go to the next of kin ; 4nd if ihcre be no kindred, then to 
the crown. 

And where unequal legacies have been given to exc- 
cutors, and the furplus or nftduum of the tcitator's eflate un* 
difpofed of, the fame hath been judged to devolve to the 
executors, by virtue of their executorfhip, uppn the prin* 
ciple juft mentioned ; as that there hath not appeared a ful- 

P Swlnb. 471. 4,71, f Rc.id v. Vo-j^'nci Juic^ T79^» 3 ^^^% 

? Gii>Ain, 469V Cha. Ilcp, 95, 

ficicncy 



too The Disposal of a Person's Estats 

liciencj on the face of the will to imply that the teftatoi'i 
Intention was otherwife ; and upon this principle the court 
of chancery determined in favour of the executors, in the 
cafe of Bnvker and Hfinttr lately beforjC the court, and which 
was as FdUows : Frances Bayky being ppifefled of a coa- 
Cdcrable perfonal eflate, 31ft January 1777, made hj&r will, 
and thereby gave to Thomas VUkars Hunter^ gent, the fum 
of 200I. and, after a great many legacies to a variety of pcr- 
fons, among whom yitx^fiimol her next of )cin ; (he gave 
the Rev, Jama Eaton the fum of 50I. and after fbme chari- 
table legacies, (he appointed the faid Thomas Fickars Hunttr 
and Jamis Eaton^ executors ; but made no difpofitioii of the 
rcfidue. The executors having proved the will, the next of 
^n filed a bill in the court of chancery, for an account of the 
refidue of the teftatrix's eflate> and praying, that the execu- 
tors having legacies, it tnight be diftributed. The defendants 
(the executors) admitted alFets more than fufficient to pay 
debts, legacies, and funeral expenoes ; but inGfted they bad 
a right to the perfonal eftate, there being nothing inconfiftent 
with fttch right in the will, or indicative of a contrary inten- 
lion ; the legacies not being given to them as jexecutors, but 
^y their ' proper name$, and there being a great inequality 
between them, by which the teftatrlx (hewed (he meant io 
fjifpofe of tlie whole, and not to die inteflate as to any part 
thereof.-^— This caufe being argued, and 9 variety of cafes 
cited by the counfel on each fide. By the lord chancellor in 
his difcuflion thereof: Here the teftator's intention is de- 
clared in more flender words than in any of the^ther cafes. 
When the teftator gives the executor part by exprefs words, 
and in the fame manner as he appoints him executor, it 
ihews his iittenfiion to be diflerent from that exprelTed by the 
UGt of making him executor.— In order to make a gift of 
part a bar to taking the refidue, the general gift muil make 
the intent as clear as the ^ther intention is Jfrom making him 
executor ; where it will bear another intent, it will not bar 
him from taking the refidue. The fundamental diftindioo 
is eftabli{hed by laying it down that the rule, that the ixecutsr 
Jhall take the refidue^ muft prevail, unlefs there is an irreGftible 
inference to the contrary. If the gift of the legacy is qua- 
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^ified» It is fufficient to prevent its barring the refidue, or if 
it may be given for a different purpofe. The gift of unequal 
legacies may have a different ground from the gift of the 
%vhole ; it may in many events be different : for inftance, 
if lool. be given to one, and 50I. to the other," it may be 
^iiFerent, in cafe of deficiency, from giving the one 50 J. the 
other nothing. The implication is, that the teflatrix muft 
liave had a different intent, and that muft rebut the equity ; 
Jind therefore the bill muft be difmifled*; whereby the exe- 

-cutors have the refidue. Upon a re-hearing of this caufe, 

before the lord commiflioners, before whom it was argued 
very fully, lord Loughborough citing all the cafes pertinent 
to t^e point ; in delivering the opinioa of the court, his lord- 
ihip faidy The cafes fuch as they are, are in favour of the 
texecutors. I think the fafer proceeding will be, to affirm 
lord Thurlow's decree, which will throw this cafe into the 
line of thofe determinations which have proceeded on the 
di(lin£lion ; without overthrowing thofe whpre a legacy is 
^iven fimply to an executor *• 

By law the appointment of an expcutor vefts in him all the 
perfonal eftate of the teftator not otherwife difpofed of; but 
j^'herever courts of equity have feen on the face of the will 
fufBcient to convince them that the teftator did not intend 
the executor to take the furplus, they have turned the exe- 
cutors into trudees for thofe on whom the law would cad the 
furplus in cafe of a complete inteftacy, 1. e. the next of kin ; 
as where the executors are exprefsly called executors in trujl^ 
or where any other expreffion occur, {hewing the offia only 
to be intended them, and not the beneficial intcreft. And a 
pecuniary legacy given to a fole executor, affords fufficient 
argument to exclude him from the refidue, as it is abfurd to 
fuppofe a tertator to give exprefsly a fart of the fund to the 
pcribn he intended to take the wh^U. And it is fettled that 
the wife being the executrix (hall make no difference. So 
f^ual pecuniary legacies to two or more executors (hall ex- 
clude them from the furphis. But where the legacy is con^ 
ftfitnt with the intent that the executor (hould take the whole^ 
a court of equity will not difturb his legal right : and there- 
fore where the gift to the executor is only an exception cut of 
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mnother legacy, it fliall not exclude him from the refidue, be- 
caufe it isneoeflary to make fuch exception cxprefsly. So, a 
legacy to one only of two or more executors ihall exclude 
neither from the furplus, becaufe, the teftator might intend 
to fuch one a preference. The fame rule and reafon hold, 
where feveral executors hvft unequal ftoxnizxy l^acies K 

As to J^ict fie legaciis^ it it determined that ^Jpeclfic legacy 
Vill exclude a folc executor, and alfo that fptetfic legacies of 
unequal valne to feveral executors (hall not exclude them.-* 
Of parol evidence being admitted in cafes of this nature, 
piention was made in a iormer chapter *. 

And now wc (hall proceed to relate fome very late de- 
iermined cafes alluding to the abovementioned points; at 
that, where the refiduc was given to a perfon who died in the 
life of the teftator, bv which the gift lapfed, and the execu- 
tors, though they haa no legacies, were held to be tniftecs 
for the next of kin. — The gift was to jenny Powel, who died 
in the life-time of the teftator, by which the bequeft to her 
lapfcd ; and the next of kin of the teftator filed the bill 
againft the executors, for the refidue ; infifting that, the rc- 
fidue having been ^iiven, they were executors in truft only.— « 
X^ord chancellor. I take it to be clear, that though executors 
take beneficially, as well as nominally, where there iff nothing 
in the will to the contrary; yet, if there is any thing to 
Chew an intent that they were intended as triiftees, it will 
make them fo. And wherever the teftator has, by the fame 
inftrument by which he appoints them executors, given every 
thing away from them to a ftranger, that muft ihew he meant 
them only to take as truftees. Here he meant Jenny Powell 
to take beneficially; an4 if fti^ had cotqe to claim, there coul4 
have been no doubt \ 

The teftator gave the reft and refidue of real and perfonal 
eftates to be fold by truftees, and to pay annuities-^and then 
to pay the produce to A. for life ; and made no further dif- 
polition. One of the truftees (who were executors) had a le- 

Ecy. — —It was held that, this does not give the executors a 
neficial intereft ; and that fo much of the refidue as arofe 
from the real cftate, is a refulting triift for the heir, the reft ^ 
truft for the next of kin * 

^ I P. Will. 550. Note i^ 4th 3 Bro. Cha. Rep. 30. 
C4it. • Robinfon v. TajUr^ 178,9. i BrO. 
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A BEQUEST was of refidue to certain perfons equally to be 

divided between them, fhare and fhare alike, and tTie tefta- 

tLtix direfted, that in cafe of the death of any of them (the faid 

refiduary legatees) before her, then thejhare or Jhores of him^ 

Jzer^ or them, fo dying before her, fhould go, to be bad, and 

-received, by his or her legal reprefentatives.-r-Oncof the iega* 

tees, named Johji Webb, died in teftatrix's life-time, poffeifed 

of confiderable perfonal eftate, and made his will, whereby he 

gave feveral * legacies to the plaintifFsi and defendants in this 

eaufe, and appointed two of the. defendants executors, 

leaving the plaintiffs and fome of the defendants his rcfi- 

duary- legatees. After the teftatrix's death, 2,235). ^9^- ^^ 

paid by the executor of the teftatrix to the executor of Joha 

vVebb, as his fhare of the refidue of her eftate ; and difc 

ferent claims being made hereof, it was held the next of kin 

of John Webb ih all take it, not his executor beneficially, or 

his rcfiduary legiatees*". 

Where intereft till an event arrive be not difpofed of, it 
will fall into the refidue ; as fuppofe the tellator gave a bond 
to a particular perfon, not to vefPin him till a given time, 
the intermediate intereft muft veft in the executor; and if a 
refidue be given in the fame way, the intereft will alfo go to 
the executor. And thus it vtM held w^here the leftator or- 
dered his truftees, out of certain fimds, to pay to his wife, 
what ftiould be returned to her of her portion; and toinveft the 
refidue in the funds to pay her the intereft for life, then to pay 
the intereft to his niece, for life, then to pay the principal to 
her children, if fhe fhould have any; if fhe fhould die with- 
out child or children, to the younger children of his nephew, 
if his nephew fhould have any; if not, to W. W. and gave 
the refidue of his effefts to his wife, who made her will, and 
one Huntly fole executor. The niece and nephew had nei- 
ther of them children. The intereft after the wife's death 
was paid to the niece during her life ; and Ihe dying without 
any child, and the nephew being then unmarried, the prin- 
cipal moneyt laid^ out in the funds, vefted in W. W. fub- 
je6l to the contingency in favour of the nephew's younger 
children, if he fhoidd have any. He died without any 
child, and a doubt having arifen whether the intereft of 
the funds, from the death of the niece to that of the 
jnephew belonged to W. W. or fell, as undifpofed of, 

-k MriJ^j Y,.Akkst^ Feb, 1791. 3 Bro. Cha. Rep* zz^ 
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into the refidue of the teftator's eftate, a bill was filed to 
have the opinion of the Court ; and it was Held, that the 
intermediate intercft, from the death of the niece to that of 
the nephew, Oiall not follow the principal* but fall into the 
refidue, and go to the wife's executor, as perfonal eflate of 
the teftator undifpofed of ^ 

Persons taking a refidue asexecutors* take as joint»te- 
nants 4 therefore, if one die before feverance, his fhare fur- 
vives". 

WriERE a church becomes void. Toon after the teftator's 
death ; as if A, patron of the church of D, grant to B the 
next avoidance, the church becomes void ; A dies before he 

5>refents, his executor prefents, and hath the benefit of pre- 
ening his fon or friend; and this (hall not make aflfets in his 
hands for payment of debts, for that he could not lawfully 
take money to prefent^— By what has been mentioned 
towards the beginni^ig of this chapter, and in the fecond 
feAion of the lecond chapter of ^e Law's Difpofal, the 
power an executor has bvj^irtue of his executorfhip may he 
perceived ; and in the third feftion the particulars of what 
he is intcreftcd in** : and, u^der a fubfecjuent head, we (hall 
{treat on the time an e:|cecutor has for paying legacies v. 

And here wt m^y obfervc that the executor fhall be al- 
lowed all reafon^ble expences, as well in law-fuits, as for 
other hongeft purpofes ; and this reafonablenefs of expences 
to be fuch, as that he may receive thereby neither profit nor 
lofs. And that one executor (hall not be charged with the 
wrong or devaftayit of his companipn, and (hall be no far- 
ther liable than for the afifets that came to his hands ; and 
therefore where an a6lion was brought againft two executors, 
and the jury foimd that the two and another were made exe- 
cutors, and that the third wafted tHe ajBTets, to the aixiount of 
6oool. and died, and that only i61. came to the hands of the 
twp other? ; the court held that they (hould be chargpd for no 
more than the i61. for that it was the teftator's folly to trull 
fuch a perfon, which muft not turn to the prejudice of the 
other executors *?. And where an executor or adminiftrator 

puts 

} fVyiidkam v» JVyndham, 1790, 3 » Went, Off. Exec. 73. 

Bro, Cha. Rep. 58. ** Pageai. ag. 

» Freeuen v. Rdft, 17187* 2 Bro. p Page 2^4. 

Cha. Rep. 2eo. ' Bac. Abr. 395. The rule at law 
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^uts put money upon a real fccurity> which at that time there 
*«vas no reafon to objeft to, and afterwards fuch fecurity 
proves bad, he (hall not b£ accountable for the lofs '• 

The danger of an executor*s fuftaining detriment or loft 
by taking upon him the exccutorfliip, wilT chiefly arife from 
the infutticiency of tlie teftator's goods and chattels for fatis* 
lying debts and legacies ; efpeciall^ if he is not careful in ob« 
ferving the rules and order for paying the fame. 

'When the tefiator's goods and chattels are not fufficient 
to p^y his debts and legacies, there are divers ways whereby 
an executor may endanger his own eftate and fubjefl the 
rame to anfwer damages; as, t. When he beftows more 
upon the funeral of the deceafed than is meet, and for which 
a very fmall fum Teems to be allowed againft creditors, as 
"we have hcret<rfore feen* : 2. When he pays legacies in mo- 
ney, or aflTents to leeacies before the debts are paid, and 
haih not enough bendes to pay the debts : 3. When he 
doth not pay the debts in that order and manner as herein 
before fhewn% but pays them firft t^t he fliould pay laft, 
and he hath not enough to pay thAi all : 4. When he 
doth releafe a debt or duty due to the deceafed before he 
receives it ; or, when the goods of the deceafed being taken 
from him, he releafes to him that takes them the adion 
whereby he might have recovered them : 5. When he fells 
the goods of the deceafed much under value, efpecially if it 
be with covin ; as, to his near friends, to his own ufe, to 
have money under hand, or the like ; but otherwife to lell 
them under value, efpecially when be cannot conveniently 
make more of them, is no wade. Ail thofe, and fuch like 
a£h as thefe, are faid to be a wade in an executor or admi- 
niflrator; and being difcovered againfthim by return of the 
fiieriff, it will produce this effefi:, to make the executor or 
adminiftrator chargeable for fo much as he hath mifemployed 
and wafted d£ bonis propriis^ i. e. of his own proper goods : 
fo that any creditor may charge him for the debt due to him 
from the teftator, as for his own proper debt, and for fo 
much the execution fliall be made againft him upon his own 
body, lands, and goods ; and yet fo as one executor or ad- 
is, when one execvtor takes tlie tcfla- of lib companion; a demonftratlon 
tor's money, but of hU own autbority, whereof wiU be fccn in the cnfuinf 
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but otherwile it is if he bf any aft, ' i P. Will. 1 41* 
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miniflnitor fhall not be charged for the wafte of another ; fat 
if there be many executors, and one of thein only doth com- 
mit the wafte, he only (hall be 'puniftied for the wafte*. 
But where two executors join in an acquittance, but ocl/ 
one receives the money, both are chargeable for it ''. 

And Where the teftator gave the refidoe of his perfbnal 
cftute to W. R. and S. D. his executors, after- named, ia 
truft for the rcfiduary legatee^ with a'claufe contained in his 
will^ that his executors Ihould not be liable for the a£ls of 
each other. The executors drew joint draughts for 500I. 
and aoool. of theif teftator, which remained in the hands of 
W. R. fcven years, when he becarnc a bankrupt. S. D. 
had never afted in the execution of the will (although he 
had proved it) except by drawing the two bills of exchange, 
W. R. being the lole aSing executor. — On the queftion^ 
Whether S. D. having joined in drawing the two bills of 
exchange, became thereby anfwerable to the legatee in refpea 
of that money, although he had never received any part 
thereof? He was held to be anfwerable for one moiety of 
the 7000I. — To this t^ defendant excepted, and the excep- 
tions being argued. 

Lord Chancellor faid, I take it to be clear, that 
where, by any aS, or any agreement of the one party, mo* 
liey gets into the hands of his companion, whether co-tru'ftee 
or co-executor, they (hall both be anfwerable.— So in the cafe 
of a perfect ftranger, if the truftee clothes that ftranger with 
the power .of receiving the money, they (hall both be an- 
fwerable. — Where one executor takes the money but of his 
own authority, his companion fliall not be charged ; but if he 
puts the money into the hands of his companion, he fhews he had 
It in his power to fecure it,;' and that his companion, for fbme 
reafon, was permitted to obtain the poffcUion of the money,— 
It was decided by as able judges as ever prefided ; upon prin- 
ciples of law, as well as upon principles of difcretion, that a 
truftee, joining in the receipt, ihould be charged with the 
fund ; becaufe he appeared to have a power over the fund.-^ 
If the rule of law had remained fo to this day, the wifdom of 
it might have been difcufled in fubfequent cafes, as Heatmv* 
Mar riot. Fellows wMitchellf (i Wms, 8i.j It has been de- 
termined, that where two truftees join in receipts or convcy- 
rnices, and the one, only, receives the money, that party (haH 
fce folely liable, as the other joined purely for the fake of con- 
formity. But,* in the cafe of executors, the rule of lawpre- 
Tailed, and both have been deemed liable.— In a later cafey- 
• Shep- Touch, 4 edit. 463,-464. » Salk. 318. 
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5jn 3 Atk. 584. Leigh and Barry ^ the rule is confirmed, that 
t: ruuees fliall not be chargeable, but that executors Oiall, un- 
<icr fuch circnmftances as the prefcnt. 

In the prefent cafe, the circumftanccs are very ftrong ta 
induce me to adhere to the old rule. The party fuffered the 
MTioney to be out for a long time in the hands or ti tradefman, 
and negleftcd to call it in, notwithftanding the party inte- 
x*efted in the fund was an infant : in fuch cafe as this he x^ 
«learly chargeable y. 

In a cafe determined by that we have juft now cited, the 
teftatri'x bein^ entitled to 500L (ecured upon mortgage, by 
•will directed her executors to permit S. and her affigns, tc^ 
t^ke the intereft arifing from the faid mortgase during life ;. 
and, if the faid mortgage (bould be paid off, me direfled the 
money to be laid out in government fccurities to the fame ufe, 
and alter the death of S. gave the principal, fum to two other 

ferfons, and appointed Jofeph Barnardidon and Samuel 
lowes executors, ^The mortgage money was paid to 

Howes, who became infolvent. — Barnardiflon joining in the 
conveyance to the mortgagor, figning the receipt, and after- 
wards neglefling lb have the money laid out according to the 
direfiions of the will, the queftion was, whether this will 
not make Barnardifton liable ? 

The Mast£R of the Rolls faid, It was contended that 
It was the rule, that executors joining in a receipt, are both 
liable. To that I enter my diffent ; for I do not hold that 
an executor cannot, in any cafe, be difcharged from a re- 
ceipt given for conformity. I do not find fault with.the cafo 
of IVeJlley v. Claric [i Wms. 83. n.] : but this cafe pro- 
ceeds on a different ground. The cafes on the fubjc£l are all 
colleSed in that o{ SadUr v. Hobbs\ and that cafe muft go- 
vern, it being a weaker cafe than this, — ^Till ^^fil^ v. Clarke^ 
there is no cafe where an executor joining in a receipt has 
not been held liable. — In Murrel v. -P///, 2 Vern. 570. 21 
Viner 534. The plaintiffs were refiduary legatees, and 
brought their bill againit executors who had joined in a 
transfer of flock, and divided the money between them : one 
had become infolvent, and it was held the other was liable 
for the whole, becaufe it was a voluntary aft. And, in that 
cafe, tte executors were merely in the cafe of truftecs, as the 
Bank will not admit a transfer but by all the executors. I 
ihould be forry, in fuch a cafe, to determine that a man 
flioiild be bound by the aft of his co-executon — ^Thecafe of 
Sadler v- Hoih qjufl determine the prefent cafe. — To the 

7 S^ir V. iStbkif July, X786, a Bi:o. Ch% Rep. 114 
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opinion given in that cafe I Tubrcribe. It does not appear m 
xiiU cafe what the truft was. Here it was to lay ilie money out 
in the public funds : it was not money wanted to pay debts^ 
and left in the hands oF the truftee for that purpdfe. Per- 
haps, in a court of law, the figning the receipt would be 
conclufive evidence of receiving the mone^ : I think it is not 
fo in a court of equity. But, in this cafe Barnardifton was 
the firft in making the conveyance, and in the receipt ; and 
intermeddled as an a&ing party, I, therefore, think his eftate 
liable'. 

One executor Ihall not be anfwerablc for the funis 
come to the hands of another, unlefs they have done 
joint a£b. And with refpeCl to intereil which execu- 
tors may be liable to pay, whereof further mention is 
made in a fubfequent part of our work, in treating on in- 
tereft due on debts*. If an executor keep the money of 
his tedator longer than the exigences of the teflator's afiairs 
require, he (hall pay intereft ; and if the money be Tued for, 
the cods ; and fo if there be two executors that have thus kept 
the money; as where the defendants, executors of the late Sir 
Crifp Gafcoyne, having kept large fums of money in their 
hands ever (ince his deceafe in the year 1761, the Lord Chan- 
cellor, on the 3d of February 1790, ordered them to pay in- 
tereft for the fame, faying, that an executor's paying or not 
paying intereft depended on its being neceflary for him 
to keep the money to anfwer the exigencies of the tef- 
fator's affairs or not ; but that, where he held the money 
longer than was neceflary, he muft anfwer intereft. And 
the caufe coming on again the 14th March, and the ba* 
lances appearing very large, and great delays, and the in- 
tereft exceeding the principal, they were ordered to account 
for the fame. — Mr. Hardinge prefled that one of them hav- 
ing become infolvent, the other executor might anfwer the 
fums come to his hands, charging him with being a partner 
in the delay; but the Lord Chancellor refufed this, as never 
done, except where executors joined in the receipts, or did 
other joint a£ls, but ordered them both to be liable to the 
whole cofts ^. 

Where a truftce in a will, which direfted money to Jbe 
lent at the beft intereft, by confent of his co-truftee keeps 
it out at four per cent* he (ball pay five. As where the tcfta- 

« Scurfieldv.HmeSf 1790. 3Bro. ^ JJttlebakt ^f*, Gafcoyne^ Msrcht 
Gba. Rep. 91 . - > 790* 3 B(0> ^^ ^<^P* 73* 
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*©r had direfkd two truilees, of whom Rff/s was one, to lay 

-out money^ winch fliouM come to their jaandt on heritable 

-or perfonal fecnrfty at the beft and mmolt intcvefl; the, two 

"Cruftees agreed that R»/s (booUl take the money at 4 per cemu 

^and he atknitted by his anfwer to a bill filed, that /^pcr ant. 

"was not the utmoft intereft which couk) have been made on 

perfonal fecurity. It was admitted on the other fide, that 

Jlefs was a man of large property, and that the tcftator in 

liis ]ife«time had been ufed to place money in his hands, at 

14.1. per c€Kt, but it was infiflH that this was a perfonal fa* 

-vour, and that, according to the dire£ltons of the teftator's 

9J<r\\l, the money ought to have been kot at 5L pn eatt. 

LrOUD Chance|.l6r was of opiniosi that Safs ought to 
he charged with iniereft at 5!. psr catt. He was anxious t0 
declare he imputed no blame to the defendant^ and on fhi« 
ground refufed to give crofts againft him : but be conceived 
sihat, being a tru£ce, he could not, according to the known 
rules of coiuts of equitv, be jiermitted to bea^t himfelf in a 
x:omra£t on the fubje^ of his trtifl; that though the teftator 
did in his life place money in his hands at 4.I. per cent, yet 
-having by his will dir-eded the beft and utmoA intereft to be 
made, his intentions of accommodating Ro/s by loans at a 
iower rate of intereft, muft be confidered a ending with bis 
life. Hislordfhip repeated that he wifted to have it under* 
Aood, that he decided liagty on this ground, that a truftee 
cannot bargain for himfelf, fo as to gai^ an advantage % 

If a .teftator giwss a IcgSLCy io be paid widi intereft at 4t 
percent, and the .court orders' the legacy to be paid into the 
bank for fecuring the fame, and it produced more than the 
^ per cent, the legatee is to have the advanuge thereof; as 
ihewn in a ft^bfequeat part of this work, in treating on clfes 
wherein an executor may be compelled to giviC fecurity for 
paying a l^acy ^ And where a legacy was left to A. on 
marrymg with confent, and till marriage, to be paid at 3U 
percent. The executrix lays it out in the funds, and con* 
veys to truftees in truft to pay the- legacy with 3I. per 
joeni, intereft, and to pay the jitrplus intereft to hen This' 

« /orfo^ ▼. Rffit Deeember, tj%S, 1 Bro* Cha» Rq». 430^ 
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was held not a good appropriation, and that the flock having 
funk in value, the executrix's eftate (hall make it good"^. 
. An AoMiNiSTltATOR as well as an executor may be lia- 
ble to pay intereft for money ; as wherp Baynion had made 
interefi of money, and the queftion was, whether he fliould 
pay intered, and what intereft» for a fum of 8681. which he 
had received as adminidrator to his brother, and kept for 
(five years, and from that time laid it out on Government 
fecurities? The Lord chancellor ordered, that intereft 
fliould be paid upon the 8681. from 1778, when it came into 
Bayntons hands, to March 1783, when it was paid into 
court ; and that fuQh ioteieft Ihould be at the rate of 4!.^^ 
cent. • 

And where an agent of an adminiltratorkept money of the 
inteftate in his hands, which be had purpofed to' his.princi. 
pal to lay out in the funds, he was ordered to pay interefl. 
.The cafe was, an adminiftrator gave letters of attorney to 
Southoufe^ an attorney, to colle£l and get in the eftate, and xo 
lay the fame out in the funds. He received feveral large 
fumsi and by letter recommended to his principal, that the 
monies received fliould be lai4 oqt in the 3 per unt^» which 
the principal acquiefced in by letter, and informed the attor- 
ney he fliould want no more of the money, apd never after- 
wards made any demand upon the attorney, who, from 
time to time informed his' principal that he had laid out 
(he money, received by him, in the funds or otherwife, but 
which* in fad, he always kept. — ^The principal dying, 
and new adminiftration obtained, a bill was filed for an ac- 
count againft the attorney, praying alfo interefl for the fums 
which he kept in his hands, and did not improve at intere{(. 
• — It was in evidence, that there was a lofs, by the monies 
receive}^ not being regularly laid out, of about 809I. 

Lord Chancellor faid, that it wasa clearly eflablifhed 
point that the defendant had recei ed money, but that that 
>vouId not h^v^ bound him, if he had not been under a duty 
to make intereft of it, for the b'^nefit of the eftate ; becaufe, 
then, it would be only holding the money as a. banker holds 
it ; but herp was an employment, accepted by the defendant 
Southoufit to lay out the money from time to time. It is faid, 
he is not liable^ becaufe an adminiftrator is not bound to m- 
yeft the monies in hjs hands, fo as to make intereft : but 

* Coo/^^r, V. -Doi/^/tfj, July, 1787. 2 « P»rkittSf v. Baynton, E. 1784. i 
JtKg, Cba. Rep. 231. j Bro. Cha. Rep. 375. 
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jerc he has bound himfelf. Therefore an account muft be 
aken of the times when he received monies belonging to the 
*flate, and when he ought to have laid them out : and he 
Tiuft^ anfwcr intereft at 4 per cent,, from the time when he 
)u^h1t to have laid them out ^. 

This being preenifed^ the executor may confider whether 
It is prudent to take upon him the executorlhip, or to re- 
fufe : and now we may juft take notice of the will which 
::oncetns both real and perfonal eftate, or perfonal eftate 
^nly^ and of where,- and by whom, the probate thereof is to 
be granted ; and proceed to fliew how the will may be 
proved in common form, or form of law ; and the end and 
piirpofe of proving it either way. For proving in common 
form, the power a^ executor hath for compelling the ordi- 
nary to grant the probate^ and what may obltru6l his .obtain- 
ing the fame ; the form of the executor's oath previous to 
obtaining it ; and the expcnce thereof. 

The will which concerns both real and perfonal edate 
ought to be provcd|in the fpiritual court, as in cafe it con- 
cerned perfonal eftate alone ^; but when it concerns only 
real eftate, it ought not to be prpved in the fpiritual court/ 
as before mentioned ^ Where and before whom the 
probate of the will is to be granted, having been (hewn '\ we 
need fay no more here concerning it. 

The manner aqd form of proving teftaments is of two 
forts : the one is tailed the vulgar or common form ; the 
other is ternaed the folemn form, or form of law \ If letters 
teftamentary are granted to the party who exhibits the will 
merely on his oath, by fwearing th^t he believeth it to be the 
laft will of the deceafed ; this is called proving it in common 
form': and where there Is no controverfy or difpute touch- 
ing the will, there the fingle oath of the executor alone is 
liifficient for^this pnrpofe". Where the teftaraent is to be 
proved in form of law, it is requifite that fuch perfons a$ 
have intereft, as the widow and next of kin to the deceafed, 
to whom the adminiftration of his goods ought to be 
committed if he had died i.nteftaie, be cited, to beprefent at 
the probation and approbation of the teftament ; in whofp 
prefence it is to, be Exhibited to the judge, and petition to bg 

^ Brown, ▼. SQuthboufi, 3d July, ^ Swinb. 445. 

J790. aBro. Cha. Rep. 107. * 2 Nclf. Abr. 130?. 

- Cro. Car. 396, "» Godolph. 65. If the will is not 

*> Page 189. cluly executed, other proof is re^ui- 

\ Page 6r-i3. fitc, as fee in Page 16O; i6|, 
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made by Ac party who prefers the will, and enafld 
for the receiving, fwearing, and examining the wttnefa 
upon the fame, and for the publifhing or confirming thereof; 
whereupon witnefles are received and fworn accordisglj, 
and are examined every one of them fecretly and fe\'eralir, 
not only upon the allegation or articles made by the party 
producing them/ but alfo upon interrogations mini&eitil 
by the adverfe party, and their depofitions committed to 
writing: afterwards the fame are publifhed ; and in cafe the 
proof be fufficient, the judge, by his fentence or decree, p 
nounces for the validity of the teftafnent". — For provinga 
will in form of law^ the pradice has been to examine alltlie 
witnefles to the execution of the will. But in a late cafe 
Lord Thurlow faid, I doubt whether the Tule has ever ban 
laid down fo largely that the will Could not be proved with- 
out examining all the witnefles, although the pradicelias 
been to examine all °. 

The difference of form in proving the will, works tfiis 
diverfity of effeft, viz. that the executor of the will proved in 
the abtence of them who have intereft, may be compeW 
to prove the fame again in due form of law ; and if the wit- 
nelies be dead in the mean time, it may endanger the whofe 
teftament ; efpecially rf lo years be not paffed fmcc the pro- 
bation, whereby necelfary fo.'emnities are |)rerumed to have 
been obferved : whereas the teftament being proved in for"' 
of law, the executor is not to be compelled to prove tlic 
fame any more; and although all ♦the witnefles atterwat(js 
be dead, the teftament doih ftill retain its full force p ; but it is 
probable that this word ten in figures^may have beep niiftaten 
for thirty ; for Dr. Godolphin fays, the will beingproved only 
in common form, it '"may be queftioned at any time wit''''' 
thirty years next after, by common opinion, before itwoil 
prefcription*'. 

This proving of the will in folemn form, is cotnmcnly 
at the inftance of fome perfon who delireth to invalidate 
the fame ; in which cafe, his proflor, at the time of exhi- 
biting the will, ought to accept the conterits thereof |o"| 
forth as it maketh for the benefit ot his client; oihervvife," 
any legacy is given to him in the will, he fliall loiei^!^^^ 

» Swinl>. 448^ 449. P Swinb.449, 

" Potvel/ V. Cleavtr^ 2789, 2 Bro. ^ Goddph, 62, 
Ch,. R.p. 504. g^„,J 
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getlerat Impugning the will ". If the parties intigrelled da 
tiot call the executor to prove the will in folemn form, the 
executor himfelf may caufe it to be thus proved ; and where 
an executor hath the greateft part of the goods of the deceafed 
bequeathed unto himfelf^ and is in doubt whether, after thp 
V/itneffcs be dead, that the wife or children, or other kindred 
of the deceafed, will conteft the validity of the will, he may 
citje th^m in fpecial, and all others pretending interefi in ge-^ 
neral (as is the ufual pra3ice), to fee the will proved by thp 
-witneiies ; which being dbne» the will (hall not be fet afide 
afterwards (provided there hath been no^ irregularity in the 
procefs), when the witneflej arc dead % 

When the will is proved either in common form, or m 
form of law, the original muft be depofited in the regifljy of 
the ordinary, and a copy thereof in parchment is made out 
under the feal of the ordinary, and delivered to the executor, 
together with a certificate of its having been proved before 
him ; all which together is ftylcd the probate ^ 

For proving the will in common form, ithasjud been 
mentioned ^ that the fingle oath of the executor alone is fuf- 
ficient for this purpofe ; and if no fuit i3 depending in the 
temporal courts ccmcerning the will^ an executor, in cafe 
of bein^ refufed, may have a writ of mandamus to compel 
the ordinary to grant probate thereof s but if the validity of 
the will is contefled in the ecclefiaftical court, it is a fuffi- 
cient anfwer by the ordinary to a writ of mandamus^ to re- 
turn, that a fuit is depending before himi and not yet de- 
termined *». — A teftator having thought the executor appoints 
ed a proper perfon to be entruiled with his aETairs, the 
ordinary cannot adjudge him difabjed or incapable, neither 
can he infift upon fecurity from the executor, as the tefta- 
tor hath thought him able and qualified ' ^^ yet if an execur 
tor becomes non compost or as it is ufually termed, non c$mpos 
mentis, which is, where a perfon is not of found mind, 
mrmory, and underftanding ; then the fpiritual court may 
commit a^miniftration *. if the executor becomes bank- 
rupt, it is faid the ordinary cannot grant adminiftration to 
another * : yet the court of chancery, where an executor is 

* I Ought. 21. < Burr. Maosf. 4295. 
■ 1 Ought 21* ' I Salk. 2c;9. 

• Black. Com* a V. 50I. • 2 New Abr. 376. 
'Pa|rc3ii, > I Salk. 8^9^ 
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confldcred as a tniftee, if he becomes infolvent, will oblige 
him to give fecurity before he enters upon the truft": la 
in fome cafes, after he has taken upon him the executorfhip, 
he may be compelled to give lecunty for paying a legacy, as 
yit (hall fee under a fubfequent head ^. 

With refpeft to an executor becomii^g baakrupty as he 
afts in auttr droits L e. in right of another, "his bankruptcy 
does not take away the legal right of executor(hip» oor <k)es 
the commiffioners aflignment afieA the teftator's afiets, ex- 
cept as to fuch beneficial intereft as the bankrupt hinsfelf may 
be entitled to. But though a bankrupt executor may ftridly 
be the proper hand to receive the ailets, yet if his afEgnees 
have received any of the property, a court of ecjuity upon pe« 
tition will, for the benefit of creditors and legatees appoint a 

receiver, with whom the aflignees (hall account *. If the 

bankrupt executor has wafted the affets, fuch devaftavit may 
be proved as a debt under the commiflion ^. 

An executor may prove under acommiRion of bankruptcy 
debts that were due to his teftator. But where stn executor 
was bankrupt, and the petitioner a creditor of the bankrupt's 
teiktor, to the amount of a86l. — 432I. of the efTeds of the 
deceafed were in the bankrupt's hands, and the petition to the 
lord chancellor was, to be permitted to prove this demand 
againft the bankrupt's cflate, his k)rd(hip ordered that the 
bankrupt be admitted a creditor for 432I. and that the af- 
fignees pay the dividends into the bank, fubje£l to fur- 
ther order**. And where the bankrupt and another were 
executors of a creditor of the bankrupt, the court o» petition 
permitted the other executor to prove the debt, even though 
a fuit was pending in the ecclefiaflical court, as to the exe- 
cutorfhip. Yet this vyas oppofed on the part of the aflignees, 
On the ground that though in Cafes where the bankrupt was 
executor, the court would appoint a perfon in the nature of a 
receiver, to prove a debt imder the executor's commifTion, 
there being no other manner of fecuring the fund, yet, in diis 
cafe, there being noexecutor, the ecclefiaflical court will grant 
adminiftration, pendenU lite. But lord chancellor ordered, 
that the petitioner might be at liberty to prove this debt 
vnder the commiflion, and that the dividends fhould be paid 
into the bank by the aflignees, pending the conteft in theec* 
clefiaitical court**. 

• 2 New Abr. 377. • Tradcr'«an<IConvcyanc«r*sGuidr 
"^ Page 849. and Guard, Chap. VI. 

* Trader's and Conveyancei's Guide " Ex parte Shakefhaft* January^ 
«id Guard, Chap. VI> ^7^. 3 Bro. Cha. Rep, 19S* 
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^«£ executor's oathy p^evioos to obtaSniBg the ^obatey 
is ufonUy in this form : << You ihall fwear th^t you bdlieve 
<< <this to he the trueiaft will and teftament of A. B. deceafed : . 
.^^ thatt yDU will pay all the debts and iegacies of the deceafed^ 
f€ 9s ^ as the goods ihall extend, and the law fhall bind you ; 
<< und that you will exhibit a true, full, and perfeA inventory. 
^ of all and every the goods, rights, and credits of the de* 
^^ oea&d, together with a juift and true account, kt the re* 
<< giftry of the court of , when you ihall be law* 

«« fully called thereunto *.** Tou alfo fwear, that you believe 
the whole of the goods, chattels, and oredits, of or belong* 
ing to the iaid A.' B. at the .time of his death, did not ii^ 
vahie excee d -the Audi of L << So hdp you God/* 

Before an executor applies for proving the will, it is ad- 
yifable for him to make an inventory, and that whether the 
lame is required to be turned into the ordinary or not ; for 
unlefs an inventory or a caldtf ation of the value of the de« 
ceafed's ^oods, chattels, and credits, be made, the executor 
cannot be prep^ed tp ta]^e thip oath required, as has been 
mentipned with refped): tp an .^dminiArator's oath; and like« 
wife fome other reafons why the inventory fhould be made^ 
imd the manner and form of making it fhewn y* And what 
was paid as for the fees and.expence of an adminiftration, 
or proving a will, and likewife the addition made thereto by 
flatutes 19 Geo. III. c. 66* and 23 Geo. Ill* c. 58. having 
heretofore been treated on * ; we ihall here attend to the 
further addition made thereto by ftatute 29 Gei^ IIL c. 5 1« 
whereby it is enadled, that i^om and after the i ft Auguft 
1789, for every probate of a will, or adminiftration for any 
d^te of <H* above the vahie of 300L over and above all 
other arates and duties already impofed thereon, there (hall be 
charged an additional duty of 2os. And where the eftate is 
of or above the value of 600L a further additional duty of 
30s* And where it i& of or above the value of loool. a fur- 
ther additional duty of 2L los. And where it is of or above 
the value of 2000I. a finrther additicmal duty of 3I. i os. A nd 
where it is pf or above the value ot 50001. a further addi* 
tional duty of 5L 

Thus having attended to the additional expence of taking 
an adminiftration, or proving^ will ; we fhall proceed to ky 
down a table of what is now paid for proving a will in com- 

# I'Bnni'i EcdeL Law, toa< * Psfe t6, 17* 

y Pag. 37-4«' «4«- 

• moa 
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mon fonn» 2nd far letters of adminiftnition ; that hertbf 
the reader may have a conipicuous view of what he is to pay 
for the faiiie> provided there is no oppofition, as heretofore 
mentioned *| and that the will have the names of two wit- 
nefies fubfcribed thereto ^, and it be very ihort ; as not ex- 
ceeding three or four (heetSt each whereof containing jnft 
ninety words. If the will contain more than three or four 
^thofe iheets^ the expence will be increafed about two {hil- 
lings for every fuch iheet. 
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Having finifhed our laft propofitions^ we come now to 
confider in what cafes adminiftration muft be granted with 
the will annexed ; or as it is conmionly termed, adminiftnif- 
tion cum iejlamento annexo^ and the manner of thus granting it. 
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This adminiftration is granted m divers cafes where, 
ttiere is a will, as it may be durante minort ataie ; dUrante 
abftntia ; or pendente lite, and on other occarions which we 
(hall mention. Adminiftration durante mimre atate, is that 
ipvhtch is to be granted during the minority of an infant, 
who^ although he may be appointed executor, cannot ad* 
Biinifter until he arrives at the age of Jewnteen^ till which 
time the ordinary may rrant adminiftration with the will 
annexed, and as it is held to whom he thinks fit ' ; in Kk^. 
manner as where there is no tellament, he may grant it till 
the infant attains his full age**: yet if adminiftration ia 
granted' during the minority of divers executors, he that 
comes firft of age (hall prove the will, and the adminiftra- 
tion ceafes* ; lil^ife if there be two executors, one of the 
age of feventeen, and the other under, adminiftration during 
the minority of him that is under age is void ; becaufc he 
that is of the age of feventeen may ex«cote the will ^ — But as 
concerning executing a will at the age of ftventeen. Wheie 
• petition was by a female infant of the age of eighteen, who 
was executrix of the will of her hfter, who had attained 
twenty.one; (which will the petitioner had proved) ftating 
the will of F. C. the father, whereby the refiduc of his per. 
fonal eftate. was given to the petitioner and her deceafediifter^ 
in equal (bares, at their refpeftive ages of twenty-one years ; 
and praying that her fifter's fliare of the property which had 
t»een paid iiMo court might be paid to her as executrix. The 
court would tK)t dired the money to be paid out, but referred 
it to the mafter to enquire whether there were any debts or 
iegecies, and to confider of a proper maintenance for the in* 
Cant. — In fupport of this petition, Mr. Mitford, petitioner's 
counfel, laid, that the petitioner, notwlthftanding her infancy^ 
might be plaintiff at law for all the rights of her fifter, al- 
though he apprcjiended that (he could not be guilty of a de* 
vaftavk before twenty-one ; that therefore he apprehended 
fhe was entitled to have a fund in this court paid out. That». 
if there were any debts or legacies to be paid, the court would 
order it to be paid out. — ^Lord chancellor doubted whether,, 
even in that cafe, he could order it to be paid ; but faid that 
the infant was entitled to the fame proteAioa with refpeS to 
this property as any other K 

« Codolph. 102. 5 Co. Rep. a9, ' Browfil.46. 

a Mod. 94. I New Abr, 381. > Compart v^Cmifart, 1790* S ^ro. 

* P*g«5» Chi.Rw. 195. 

« Uw oCTeft. 416, ^ ^ 
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Administration durante abfentia, of during abfegtf,* 
as when the executor may be beyond Tea \ this adminiflrfti 
tion feecns to ftand upon hMich the fame reafon as the ad- 
miniftration duranti rninore aiale \ it being neceflary in both 
cafes that there ihould be Tome perfon to manage the eftats 
of the deceafed ; and therefore it has been held to be grant* 
able by law < ; and the ordinary may grant it, as he may 
letters of admiDiftiationi where there is no will, and the next 
of kin be beyond fea. 

LiKEWisic the ordinary may grant ati'miniffriation pin* 
dtnte lite, that is, pending a fuit : fo, where tfaeic^ is no 
controverfy, he may grant adminiftration until the executo^ 
comes in, which, as well as the adminiftration dt/rahie a^/intid 
juft mentioned, do fall of courfe as foon as the coixfideratioit 
ceafes upon which they were firft granted ^ 

If the teftator makes hia will, without naming any 
executor, or if he names incapable perfons, or if the execu^ 
tors named refufe to aQ ; in either of thefe cafes the ordi* 
nary muft grant adminiftration with the teftament annexed, 
to fome other perfon ^ : and when the admiuiftration is thus 

Srranted, the duty of the adminiftrator is very little dif- 
erent from that of an executor, he being to adhere to the 
teftament as heretofore mentioned ^ — For obtaining admi- 
ftration, with the Will annexed, the will of the deceafed 
muft be proved either in common form or form of law ^, in 
like manner as was lately (hewn with refpe£l to t\kt execu- 
tor's proving it : and when the will is fo proved, the ori- 
ginal muft be depofited in the regiftry of the ordinary, and 
a copy thereof on parchment is made but under the feal of 
the ordinary, and delivered to the adminiftrator, together 
with a certificate of its having been proved before him"*; 
in like manner as when the will is proved by the executor, 
notwithftanding it is called adminiftration cum tfjliiminto an* 
ncxOi or adminiftration with the will annexed. 

Thus having proceeded, we come now to treat on the 
« method of proving a will in chancery ; and* froin thence we 
iliall proceed with regi fieri ng a will. 

When real eftate is- devtfed by will from the heir at 
law, and there is no occafion or opportunity to prove or 

t Clart and Hodges, i Lutw. 342. made, p. 193, 194, 
^ 2 New AV- 415- ^ Page T, *. 

* Black. Com. 2 V. 503, 5C4. Co»- > Black. Com. 2. V. 5cS'* 
cerning thofe points piention was * Bid, 

eftablifli 
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^ftabllfli the fame at law, it is often neceflary to prove fucH 
^^vill in chancery 9 to perpetuate the teftimony thereof 7 th^ 
^v^ray to do which, is to exhibit a bill againft the heir at la^; 
and to fet forth the will verbatim therein, fuggefting that 
«:he heir is inclined to difpute its validity ; and then the de- 
fendant having anfwered, (hey proceed to iflue as in other 
cafes, and examine the witnefles to the will, or prove their 
liands if they arc dead. The will (if the witnefles are ex- 
anained in town) muft alfo be left to be examined in the 
examiner's office ; which done, andpublication pafled, the 
caufe is at an end, an order or rules being firft obtained for 
publication : and the defendant, who is the heir at law, 
and examines no witnefles touching the validity of the wilt^ 
may give notice of motion for the plaintiff to pay him his 
colts to be taxed by 9 mafler, which the court iifually or« 
ders". This is what is ufually meant by proving a will in 
chancery, which might be advifable to do while the wit- 
neifes to the will are living ; for in this, as well as in Qther 
cafes where a bill may be filed for perpetuating the tefti- 
mony of witnefles, it may be that a man's antagonift only 
waits till the death of fome of them to begin his fuit, when 
he may have a more favourable opportunity. 

As to regiftering wills ; by feveral ftatutos, deeds and 
Mollis that affed real eflates, and certain chattels real, in 
the counties of York and Middlefex, are required to be re- 
giftered; which rcgiftering hath no allufion to that in the 
ecclefiaflical courts, but is quite a didind thing ; and it be- 
ing a matter with which many maybe unacquainted, we fliall 
here mention the feveral ftatutes by which the fame is or- 
dained, and make fome obfervatians with refpedl to efie6lu- 
siting a complete regiftry; 

. By the ftatute 2 & 3 Ann. c. 4. it is enaSed, That a 
memorial of all wills and devifes in writing, whereby any 
honours^ manors, lands, tenements, and hereditaments, 
within the IFeJi- Riding of the county of Yerk^ ma/ be any 
way afFefted in law or equity, may, at the eleflion of the 

Earty or parties concerned, be regiftered in fuch a manner as 
y the, faid adl is dire£led : and every devife by will of the 
Hianors, lands, tenements, or hereditaments, or' any part 

* z Harrison's Cha. Prac. gS. 

thereof, 
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thereor, cootained in any metnorial To regiftered as aTorefaidt 
that IhaH be made and publiihed after the regiftering of fuch 
memorial, (hall be adjudged fi^udulent and void 9gain& any 
fobfequent purcRaler or mortgagee for valuable confideratioo; 
unlefs a memoriai of Juch will bi ngiJteriJ as afortfaid. That 
every fuch will or probate of the fame, of whicti fiich m^ 
morial is to be rendered, Ihall be produced to the regifterat 
the time of entering fuch memorial, and oath made that the 
xneroorial was duly Ggoed and fealcd ; and the regifter Aall 
indorfe a certificate on fuch will or probate thereof, 
and mention the day, hour« and time on which fuch me- 
morial is entered, exprefling alfo in what boo^, page, and 
jiumber the fame is entered ; and the regifter (ball Sgntbe 
ceitificate fo indorfed ; which Ihall be allowed as ^idecce 
of fuch regHlries in all courts of record. Agd a memorial 
of fuch wills as fhall be made or pdblilhed in Londooi or 
in any other place, not within forty miles of the Weft-Rid- 
ing, which may affeQ lands in the Weil-Riding, /hail k 
regiftered, in cafe of an affidavit (wherein one of the witneffes 
to the memorial of fuch will fliall fwear, that be Air 
the memorial figned and fealed, before any one of the judges 
at Weftminfter^ or a mafter in Chancery) be brought with ibe 
.&emorial to the regider; which affidavit fliall be a fufficient 
authority to the regifterto give a certificate of the regiftering 
fuch memorial; and the certificate Cgned by the rtgiSef 

Ihall be evidence of the regiftry, That memorials of 

wills regiftered within fix. months after the «ieath of tbede- 
vifor dymg within England^ ff^alttf and Berwick, or witli'B 
three years after the death of every devifor dying upon of bf- 
yond the feas, (hall be effcaual. And in cafe trie perfons in- 
terefted in the lands devifed by reafon of the contefting fucb 
•will, or other inevitable difficulty, without their wilful "cg- 
leS, fliall be di fabled to exhibit a memorial within tte 
times limited ; in fuch cafe the regiftry of the inemoria» 
within fix months after their attainment of fuch vrilli or ^ 
probate thereof, or removal of the impediment, fliall be W" 
ficient. 

By ftatute 6 Ann. c. 25. k is enafled. That a memo- 
rial and fegiftry fhall be made of all wills which zSc&^l 
lands or tenements in the Eaft-Riding of the county of York. 

And by ftatuie 7 Ann. c. 20, a. memorial and regiflry « 

w 
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to be made of all wills whereby lands arc affefled in the 
county of MiddUfeXy in like manner as in the Weft and Eaft 
Ridings of Yorkihire. But neither of thofe three ilatutes 
extends to copyhdd eftates, or to any leafes at a rack rent, or 
to any leafes not exceeding twenty^ne years» wliere the 
a£lual pofleifion goeth along with the leafe ; and in the fta«r 
tute of 7 Ann. there is a refervation as to the chambers in 
SeijeantVinn, the inns of court, and the inns of chancery* 
to which this a£t doth not extend. By ftatute 8 Geo. II, 
c. 6, a re^iftry \$ to be of all wills affeflin^ lands in the 
I^orth^Riding of the county of York. But thir ilatute does 
not extend to copyhold eftates, or to fuch leafes as juft before 
mentioned. 

To effeSuate a complete regiftry, it is neceffary that the 
tnemorial be on vellum or parchment, which neeed not be 
ftamped, as neither of the a£i:s require it. The memorial 
is to contain, i. The name of the teftator and his addition, 
viz. the place of his abode and occupation. 2. The date of the 
will. 3. The premifes,. or what is mentioned in the will re* 
lative to the real eilate or chattels real devifed thereby, which 
are to be defcribed uerbatim as in the will. 4. The names 
and additions of the witneiles, viz- their fcveral occupations 

and places of abode. The memorial muft be (igned and 

fealcd by one of the devifees, his guardians, or tniftees; 
and then attefted by two witnefles who faw the fame (igned 
and fealed : afterwards one of the two witnefles goes with 
the memorial and the will, or the probate, or an office-copy 
thereof (either of which is fufficient)» to the regifter-oSice 
(which for the Weft-Riding; of the county of i ork, is at 
Wakefield ; for the Ead-Ridmg, at Beverley ; for the North- 
Riding, at York;, and for the county of Middlefex, in 
BelKyard, Carey-ftreet, London); and at the office where 
the fame is to be regidered makes an oath (unlefs an 
affidavit hath been made before a judge or mailer in chan- 
cery, as before mentioned) that he faw the memorial 
figned and fealed ; and, the oaih being fo made, he leaves 
the memorial, together with the will, probate, or office- 
copy, on which the certificate of the regiftry is indorfed, as 
direfled by the ilatute, and that frequently within four or 
five days after ; when the will, probate, or office-copy, is 

fetched, and the regifter paid his fees for regiflering. 

Theform ot the memorial is as follows : 
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A Memorial to be regiftered purrtiant to an aA of par* 
liament made for regiftcring deeds, &c, within the 
[fyeft, Eaft, or North JUdiftg of the county oj York, or 
thi county of Middkfex^ as may be the cafcj. 

The probate of the laft will and teftament of A. B. of 
bearing date the -*— day of , and concerning 



All [hinpurfuithe words of the wi/Q which faid will is wit- 

nefledby C. D. of ; E. F. of ; and G. H. 

of ■ , And this memorial is rcquirtd to be regiftercd. 

purfaant to the above mentioned aft, by me J. K. one of 
the devifees in the faid will mentioned: As witness my 
hand and feal this ——— day of — -, in the year of our 
Lord 17 . • ^.r;- 

giCNED and fea!ed1 JOHN KEMP. Z,^ 

in the prefence of J 5L <» 

Charles Dun. ^^ 
Luke Mitford, 

For regiftering deeds the form of a memorial varies very 
little from that ufed for a will ; but wefhall omit mentioning 
any more here with refpeft to deeds, as being foreign to this 
fubjeft, and particularly treated on in Chap. XI. of our 
work, entitled, " The Trader's and Conveyancer's Guide 
and Guard ;" and (hall now proceed with what was propoft^ 
in refpe£l to pro£lors fees, and taxing their bills, and thercT 
with conclude this chapter. 

In divers cafes it hath been held, that proSors fees are not 
fuable for in the ec<clefiafticstl court, but may be fued for h 
the temporal courts ; from whence a prohibition may be 
had to ftop proceeding in the * ecclefiaflical court, if fuit 
ihould be there commenced". — Upon proper application, 
as by petition from apy fuitor, or perfon that fues, in the 
ecclefiaflical court, the judge thereof has an undoubted right 
to tax the pro£lor's bill. The method of doing it, as ufually 
praftifed, is, for the judge to refer it to thcregifter, direfling 
th(5 refpeflivc pariicsto attend him if they thir^k fit, one toraakq 

f Sec prohibition dtfcribed, page i8. 

his 
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bis exceptions, and the other to juftify the fevcral articles or 
iLt.eins of his bill ; and the regifter to make his report to the 
3 midge, who thereupon proceeds to tax the bill. If the re- 
^iilcr has any doubt, the afliflance of the other prodors ma/ 
be required. The fees alledged to be given to counM, it 
denied by the client, as alfo his demand for any unufual or 
extraordinary articles which do not appear from the pro-» 
c:eedings in the caufe, mud be cleared up to the fatisfa^ion 
of the judge, either by the proftor's oath (if he voluntarily 
offers it, and there be no affidavit to the contrarj), or by 
y-eceipts and vopchers from thofe to whom the money is al- 
ledged to be p^xdp oj: by producing letters and orders from 
'his client**. 



CHAP. V, 

Of Executors, and fucb Adminijlrators "who have the 
Adminiftration granted with the Will annexed. 

THE office and duty of thofe adminiflrators who have 
the adminiftration granted with the will annexed, be- 
ing, as hath been feen in feveral parts of this work, very little 
diflerent from that of executors, we (hall now take a view 
of both, as with refpcfl to their power and what they are in- 
terefted in ; their getting in the decea(ed*s efFe6ls ; and what 
ftall be aflets in their hands to make them chargeable; their 
office and duty in paying debts and legacies. And as to 
debts, we (hall here take notice of fuch as are barred by the 
ilatute of limitations, and of fome that are to be paid with 
intereft : and then of legacies ; and when the fame are to 
be paid ; and what intereft (hall be allowed thereon. Likes- 
wife what executors and adminiftrators are to obferve before 
^^ey pay legacies; and with refpeft to paying infants and 

• /L Burn's Ecdef. Law, 233^ 

Quarried 
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married women, in what courts legacies are to be fiied fcr; 
and cafes in which fecurity may be required for paying the 
fame. But as fome of thofe particulars haire been difculFeii 
io the former part of this work, we fliall now have occaOon 
only to take a curfory view thereof, and make a Kttle^ddi- 
tion to what has heretofore been montioned ; biH with rerpeA 
to legacies, which we have hitherto fcarce touched upon, 
thofe will here require a difcufiTion, as they (hall have, after 
Ibme notice has been taken of the other particulars. 

WtTH refpeS to the power an adminiftrator hath by vir- 
tue of adminiftration obtained from the ordinary ; this bein; 
veiy nearly allied to' that of 39 executor, except in a few 
particular inftances wherein the executor differs from an ad- 
ininiftrator, we need here only refinr the reader to the Sri 
feaion of the fecond lehapter of the Law's Difpofal*; and to 
what has been mentioned under the head of proving ite 
will *», for a difcovery; both of the executor's and adminifl^' 
tor's power* And as what the adminiftrator is interefted la 
hath been treated on, and being jhc fame with what an «^'' 
cutor, as fuch, has intereft in, we may refer to the fecond 
feaioa of the laft mentioned chapter % and to v/\{stih»s^ 
tofore been mcntipned^ for a difcovery both of what aa 
executor and adminiftraror is intercfted io. And as io i^ 
ling in the deceafed's efic^, and what fliall be affetsinthc 
adminiftrator's hands Io make him chargeable ; this Iikc«^i« 
having been treated on'', as well as his office and duty iQ 
paying debts ^ and being like applicable to an executor, 
^e fliall now make fome addition to what has been tn«|j 
tioned concerning aflfets, firft attending to real eftate devifed 
for paying debts, to the fame being mortgaged ; and aitef' 
wards to paying tellator's debts and legacies, in allufion w 
what has been treated on in the former part of our wor* 

• Page iO. • Page 43, 
*Pagc 190. * 'PAge5i. 

' Page 28. » Page 45. io-59' 93* 

* Pa^^ 165, 166, iSi, 190, X9I1 I9«« f. 
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5?o likewlfe, we (hall make fome addition to what was men- 
"tioned with refpeft to debts, as concerning thofe that may be 
barred by the Ibtuie of limitations, and debts to be paid with 
intereft. 

As CONCERNING Tcal eftsite devifed for paying debts^ 
•vire may obfervfe the general rule is, that the perlbnal eftate 
fhall be firft charged with the payment of deots and legacies ; 
and the teflator cannot exempt It from being liable to his 
debts, as againft creditors ; but as between heir and execu- 
tor, he may charge them upon his real eftate, which is not 
primarily liable, and dlfcliarge the perfonal eftate : but, al- 
though there are feveral ways by which a man may give his 
real eftate for payment of his debts, yet if there be not in the 
-will, either exprefs words, or a man'ifejl intent of the tef- 
tator to difcharge the perfonal eftate, it fliall be firft liable^ 
And in all cafes it fliall be applied in difcharge of the tefta- 
tor's perfonal debt, or general legacv, unlefs he by exprefs 
words or manifefl intention exempt it C 

It has been held that a devife of a competent part of real 
eftate to be fold to pay debts and legacies, does not exempt 
the perfonal eftate.-^— —The general rule of law and equity is, 
that the perfonal eftate is the firft fund for payment of 
debts,' and as to proper legacies it is confidered as the only 
fund, both in the ecclefiaftical, and in the court of chancery^ 
if, therefore the perfonal eftate is to be exempted from thefe 
charges, it muft be fo exprefled, or it muft appear from a 
plain neceflary implication arifing from the words of the tef- 
tator ; and in fucli cafe of an implication or plain intention, 
without exprefs words, it muft appear that the perfonal eftate 
is given as a fpecific bequeft in fome ftiape\ 

The perfonal eftate may be {o exempt, as where the fame 
under B's will paffed as a fpecific legacy to the executrix j and 
it was held that it ftiould not be applied in exoneration of the 
real eftate'. And where teftator gave feveral fpecific parts of 
his perfonal eftate, and then gave part of his real eftate in 
Arid fettlement, and devifed the remainder of his real eftate 
to truftees in truft^ to fell for the payment of debts, and in 
cafe that fliould not be fufficient to difcharge the debts, he 
charged the deficiency on the devifed real eltates. He then 
gave the refidue of his perfonal eftate, not before bequeathed, 

*> I Wilfon Rep. 24, i Bro. Cha* "^ Lord Inchi^uin. y. Frinch, 1744*' 
Rep* 462. • Amb. Rep. 33, 

* Ancajiennd Mayerfjy^^.lBrown^s » /fi/,*fr t, Jar^/n, July, 1743. a 
Cha. Rep. 15^. i p» Will. 294. Note Atk, 624, 
X, 4 «iiic. 
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to his wife. The court held flic took it wholly exempt from 
the debts. And where teftator by his will charged his whole 
cftates with payment of all his debts, legacies, and funeral 
expcnces, and for that purpofe he devifed particular lands to 
truftees, in trull to fell the fame, and ])ay his debts. legacies, 
and funeral exgences» and he gave to ms wife all his perfonal 
cftate whatfoever and condituted her fde executrix. The 
debts exceeded the perfonal eftate. Lord Bathurll determined 
the perfonal efta|e to be exempt'. » 

So where the teftator devifed his real eftate to be fold, anJ 
the money to arife by the fale to be applied to pay mortgages 
and other debts» the rcfidue to be added to his perfonal eflate. 
— ^The only quefiion was, whether under this dcvife, the real 
eflate fliould exonerate the perfonal eftate. — It was argued 
that, exprefs words are neceflary to exempt the perfonal efiate> 
and in iupport hereof different cafes were cited\ 

Master of the Rolls. — I have no doubt about ths 
cafe. The general rules are very clear that the perfonal cftate 
is the fund nrii liable, and that the teftator cannot exonerate 
it without fubfiituting another fund. But there is no magic 
in words ; no peculiar form of exprcflion is neceflary in order 
to exonerate ihe perfonal eftate. If the intention of the tef- 
tator be evident to exonerate the perfonality, it mud be ex- I 
onerated — I muft declare, that the money arifing from the I 
fale is to be applied in payment of debts^ 

As to debts fecured by mortgage the fame rule holds as be- | 
fore mentioned, and the perfonal eftate of the teftator (hall be | 
primary applied in difchargc of his perfonal debt, unlefs he by i 
exprefs words or manifeft intent exempt it ; and where a oiort- i 
gage in fee was made redeemable on payment of 300I. and [ 
intereft upon any Michaelmas day, on fix months notice; I 
mortgagor dies, having devifed his perfonal eftate to his wife. J 
The perfonal eftate was held liable to pay the mortgage is J 
favour of the heir^. 

Lands fubjeft to or devifed for payment of debts fliallbe 
liable to difcharge mortgaged lands either defcended or 
devifed *. — Where A. deviled lands to R. M. in tail, then in 
mortgage for 1300I. and devifed other lands to T. M. fubjed 
to the payment of his debts, in cafe his perfonal eftate fhould 
not prove fufticient. It was held the 13001. muft be paid as j 

• Andtrton V. Cxikf Kyna^on v. Ky^ « Wcih v. jf!wi«, 1786. 2 Bro. Chi. 

naf^nj cited in i Bro. Ch«. Rap. 456, Rep. 60. 

45 7. •* Ihmd w. Price. I P. Wa 891. 

^ 3 Wms. 325. Samweii t. fTakf. t • Jhd. 294.^ Nvie i. 
Bro, Cha. Rrp.,114, leafier an4 
Maj^tr, hid, 454. 
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j3cbt but of the teftator's pcrfonal eftatc, and, if deficient, out 
pf the real eftate fo deviled to T. M^ And where Sir R. 
\V. was feizeid in fee of ellates in C. which were mortgaged 
to a confiderable atnount, and alfo of an eftate iti the Jfle o£ 
\Vight, and being fcifed for life witH an ultimate remaitider 
pr reverfion in fee, after limitations in tail, to Himfelf (^s 
heir at law to his brother,) of an eftate Which was fo devifeci 
py his brother, and pofTefled of an eqilal intereft in money, 
bequeathed by him to be laid out in lands ; devifed the mort- 
gaged lands to feveiral ufes, and ainong other things to the 
plaintiiFfor life, reinaincier to her fons in tail, remainder tb 
her daughters as tenants in common. He devifed the eftate 
in the Iflc of Wight to truftees for 21 years, ambng other 
ufes to pay his bond and book debts^ if hisperfoijal eftate (hould 
iiot be fufficient, and by a further claufe to pay all his debts* 
It was held, this truft teirm jointly with the perfbna! eftatfe, 
ftiall exonerate the mortgaged eftate*. 

So lands fubjedl to or devifed for payment of debts fhall 
be liable to dlfchafge mortgaged lands either defcehded or de- 
vifed, even^ though the mortgaged lands be devifed exprefsly 
fuhjeh to the incumbrance*^ as where one devifed his lands in 
D. to A. (his coufin) an infant at her zgt of li,fubjefflo the 
incumbrances thereupon^ and the rents during the infancy to 
be paid to her father, and devifed all his other lands td truf- 
tees to pay Irs debts. — Mafter of the Rolls, Thedevife of the 
ellate fubjeft to the incumbrance is no more than what is im- 
jplied, for the teftator cbiild not do otherwife ; biit when the 
teftator devifes other lands to pay hik debts, this muft be in- 
tended all his debis, and confe^tiently the debt by mortgage 
IS part of thofe debts which are to be paid off out of the mo- 
ney arifing by fale out of the truft eftate * and this is the 
llronger by the teftator*^ having appointed the rents and pro- 
fits during the infancy of his god-daughter to be paid to the 
infant's father for the foleufe of the infarit, which is as rriuch 
as to fay, thai they {htW MX go to be applied in difcharg^ of 
the. mortgage \ 

Where one mortgaged a fee-fimple eftdteand devifed the 
fame, and alfo devifed an ellafb held by him for three lives, 
to his wife, arid after making his will purchafed the reverfion 
in fee of the lifehold eftate, whereby- the devife thereof 
Was revoked, afid the eftate defcettded to the heir ; it was 

^ 'BnrthoLm'Zij v. Ma^', Feb. 1 737* « Trc^ia/f v. Coftn/r^, 1783, iBro. 
X Aik. 487. ChA. Rep. 14. 

» S,rU V. St. Ehy, a P. Will. 386. 
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held that the Unds dercended ihall exonerate the mortgaged 
lands devifed. But at the firfi hearing of this caufe, lord 
Hardwickc held the wife was not intiiled to have fiich exone- 
ration in a court of equity. Yet after a rehearing, and tak- 
ing twelvemonths to confider, his lordOiip iaid he did not 
think the cafe of the heir at law fo hard as before, becaufeit 
was not the intention of the teftator that the heir fhotxld take 
any part of bis eftate; and it was a mere accident that threwr 
a part upon him, viz. the ignorance oftheteftator that it was 
ncceflary after purchafing in the fee to repuMifli his will \ 

Unincumbered lands and mortgaged lands being both 
fpecificalljr devifed (but exprefly •• after payment of all debts") 
ftall contribute in difcbarge of the mortgage ; as where one 
feized in fee of the manors of A. and B. mortgages A. for 
4000I. and by will charges all his real eilate with payment 
of his debts, and devifes A. to C. and B to D. and dies; 
the dcvifee of A. (hall compel the devifee of B. to- contribute 
to pay the mortgage on A ^. 

But in all thefe cafes the debt being confidered as the/#r- 
fonal debt of the teflator himfelft the charge on the real eftate 
is merely collateral. The rule therefore is otherwife, vrhere 
the charge is on the real eftate prmcipalljt although there be a 
collateral perfonal fccurity. Or, where the debt (although 
perfonal in its creation) was contra6Ved originally by another. 

If a man mortgage lands, and covenants to* pay the mo- 
ney, and dies, the perfonal eflate of the mortgagor, fliall, in 
favor of the heir, be applied to exonerate the mortgage. So 
it is, though there was no covenant, if the mortgage^ had the 
money ; becaufe it was his debt, and he is bound to make it 
good though the land be a defeftive fecurity ; but if grandfa- 
ther mortgages and covenants to pay, and the land defcend to 
his fon, and his fon dies, the fon's perfonal eftate (ball not 
go in aid of this mortgage, A. mortgages his land to B. and 
after fells it to C. for loooU which includes the mortgage 
money ; C. the purchafer ftiall pay the mortgage, for he had 
xnade it a debt in himfelf ^ 

Where A. feifed in fee mortgages his fand^ leaving B. 
his fon and heir, B's perfonal eftate ihall not be applied to 
pay this mortgage, becaufe it was not B's debt : fo though 
the mortgage being transferred in B's time, B. covenants ro 
pay the money, yet the debt not being originally the debt of 

^ Gabon v. JJajtco^k, Jan«> 1744. « ^ Carter r. Barnaiifton^ x P. WHL 
Atk*4a4» 50 q. 

- i C9pt V. a/r, 2 S j\ik. 449* 
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B- his covenant is only a furety, and the land the original 
debtor, which C Ihall take with the burthen ". And, where 
land defcended to the wife fubjeft to a mortgage made by her 
father ; on aflignment of the mortgage the hufband cove - 
zianted for payment of the money to the affignee, it was da- 
creed the hufband^s perfonal eftate was not liable to exonerate 
the mortgaged premifes, for the debt was originally the fa- 
ther's and continuing to be fo, the covenant was an additional 
fecurity for the fatisfaftion only of the lender, and not in». 
tended to alter the nature of tiic debt". 

So where teflator charged his real eftate (which was fnbjeft 
^o a mortgage contrafled by his anceftor) andalfo all his per^ 
fonal efiate, with his debts and legacies. It was decreed the 
mortgage (hall be borne by the eftate originally Jiable, and 
not paid outx)f his eftates, and the executrix having paid it 
out of the perfonal eftate, fhall be repaid the money °. 

And where there was a charge upon a term for payment 
of debts, it was held that aleafehold eftate purchafed by the 
teflator fubjefl to a mortgage, (hall bear the burthen of that 
mortgage, it not being property the debt of the teftator, the 
charge under which it came to him being prior to his pur- 
Cihafing it, and inherent in the eftate p. 

Fawcet, having contraSed a debt which was by fimplc 
contraft, devifed his real eftate to CohWe, who, afterwards, 
charged this debt upon the eftate, fo devifed to him. ColvilU 
by his will gave a leafehold eitate to his wife, to whom he 
alfo gave his perfonal eftate. A bill was filed, praying that 
the perfonal eftate of Colviile might exonerate the real, of this 
debt. — ^Mafterofthe rolls, T^e general perfonal eftate fhaH 
be applied in favor of the heir, be he hares natus or hares 
fa^us, but not fo as to defeat a fpecific devife of the perfonal 
eftate. If this be a fpecific devife, there is no doubt it is free 
from the debt. If it were given, in thefe terms, to a pcrfon 
who was not the general rcprefentative, it would be a fpecific 
devife, does it make it otherwife, that, in this cafe, the wife 
is general reprefentative? I am ftrongly inclined to think that 
it is a fpecific devife.^-Where an eftate defcends, or comes to 
one fubjeft to a mortgage, although the mortgage be after- 
wards, aftigned, and the party to whom it defcended, enter 

" Evelyn v.. Evelyn. 1731. 2. P, • Latcfrn v. lludfon, '779« i Bro, 
SVill. 66^. Cha. Rrp. 5S. 

P Ji^iOiY,Ouffh^0ttfi'jiy.UiJ,2^j, v^vcf.rv. Aljvrr, July 1785. { 

Bro, Cha.tRcp, 454.. 
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into a covenant to pay the money borrowed ; yet that (hafl 
not bind his pcrfonal eftate. Here it was a very honourable 
tranfaftion, on the part of Cohilkt as to the creditor. 'The 
general reafoning on the fubjeft is all in Evelyn vl Evdjn 
[lately citedj. The fpccific dcvife is not liable to the debt. ^ 

Having thus proceeded* we fliallnow advert to our pofi- 
tion concerning the perfonal eftate being to be chairged firft 
with the payment of debts and legacies, and that the teflator 
cannot exempt it from being liable to his debts as againft cre- 
ditors, and here attend to what was mentioned in a former 
part of our work concerning Ufal and iquitahle aflets ^ The 
neir having real aflets and not being liable to pay fimple con- 
traft debts of the anceftor therewith, where there is perfonaj 
cftatc fufiScient for paying the fame. W ' 

As to U^al and equitable aflets, it has been fliewn in the 
part of our work juft now referred to, that in paying the former 
a preference is allowed to creditors according to the fuperiority 
of their debts ; but not fo in paying the latter. And here we 
may obferve that it being the objeft of a court of equity, that 
every claimant upon the aflets of a deceafed perfon as far as 
fuch aflets carit by any arrangement confiftent with the naiurt 
of their refpeftlve claims, be applied in fatisfa£lion thereof, 
it has been long fettled, that where one claimant has more 
than one fund to refort to, and another claimant only one, 
the firft claimant fliall refort to that fund on which the fecond 
has no lien ; if therefore a /jpecialty creditor, wliofe debt is a 
lien on the real aflets, receive fatisfa^tlpn out of the perfonal 
aflets, a fimple contraft creditor flialj flaiid in the place of a 
fpecialty creditor againfl the real afleis, fo far as the latter 
fhall have exhaufte^ the perfonal aflets in payment of his 
debt. So, where lands are fubjefted to payment of aJ7 debts,' 
a legatee fliall ftand in the place of a fimple contraS creditor 
who has been fatisntd out of perfonal aflets. So where le- 
gacies by Will are charged on the real eflate, but not the le- 
gacies by codicil, the former fliall refort to the real aflets upon 
a deficiency of the perfonal aflets <to pay the whole. But 
from the prin9iples of ihefe rules it is clear they cannot be 
ipplled in aid of one claimant fo as to defeat the claim of ano- 
ther, and it is to be obferved that none of the rules /iijy<f/? 
any fund to a claim to which it was not before fubjeft, but 
only take care that the elellion of one claimant ftiall not pr&. 



" Tankcrvillc v, Faxccd, 1786. 2 Bro. *" Page 59. 
Cha. Rcj^. 57. ' (r) Page 93, 
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^udice the claims of the others, and for the fame rcafons the 
.application of the perfonal aflets in eafe of the real efiate mort- 
gaged does not take place to the defeating of any legacy \ 

As concerning fraudulent deyifes which ace provided 
agaiaft by the ftat^. 3 & 4 W. & M. c 14. (related in the 

f>art of our work referred to in the preceding page) ; it is ob- 
ervable that, the provifion in this ilatute was introduced for 
jthe benefit of creclitors merely; and if a devife for payment 
of debts does not provide for it in a prafiicable manner, it 
does not take the cafe out of the ftatute. — ^Teftator made a 
general charge of hjs debts upon his real eftate, exempting 
Tiis perfonalty from the payment thereof. He then devifed a 
particular eftate to tru^ecs for that purpofe, excepting his 
capital manfiQn houfe. The decree wa«^ that the devifed 
truft eftate (hould be fold for the payment of debts. The 
mafter fold the whole devifed truft eftate, not excepting the 
inanfion houfe, and upon its being referred to the mafter to 
confider whether a good title could be made, he reported, 
there could not be a good title made to the manfion houfe. 
On an exception to the matter's report, Mr. Lloyd cited 
two cafes ^ to ftiew that a devote for payment of debts, though 
out of rents and profits only, took the cafe out of fruadulent 
devifes, and that a creditor, even by fpeciaJty could only take 
it in the way in which the teftator thought proper to give it 
jliim ; though had there been no devife to pay debts, he would 
have had a right to have his debt raifed by fale. 

Lord Chancellor faid, he was not aware that a gift 
of the eftate, for the payment of debts, in a manner which 
could not anfwer the purpofe, was fuch a devife as would 
take the cafe out of the natute. That if the mafter reporte4 
that the debts could not be paid by the means provided in the 
devife, he would either here, or in the hotafe of lords, (un- 
lefs the houfe over-ruled hiro) order the eftate to be fold, not- 
withftanding the ftatute; and fliouid confider it, fo far as 
fraudulent. — In the prefent cafe he fliould order the devifed 
eftate to be fold, without including the capital manfion houfe, 
if, without it, the eftate was fufficient for payment of debts, 
if not the manfion houfe muft be fold. — But it being undcr- 
ft(X}d that it was fufficient without the manfion houfe, the 
order went fo, and the exception was over-ruled ". 

• T P.Will. 679. Note I. 4th Edit. " Hygbes r. Doulhgrix 1789. 2 Bro, 

^ Umgari V. L$rd Dcbv^ i BrO. Cha. Rep. 6ia. 
Cha. Rep. 311. Ridiut y. 'Lcrd Ply- 
y:ffuiif z Atk. 114. 
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Thus having proceeded concerning debts, whereby we 
have been led to touch upon legacies, which will be treated 
on hereafter, as thofe claim the next regard ; and after the 
debts are all difcharged, muft be paid by the executor, fo fai 
as his aiFets will extend : and here he is not allowed to give 
himfclf the preference** by retaining, as in the cafe of debts'. 
But before we enter en the difcufiion of legacies, we fhall 
advert to what was propofed with refpeft to debts barred by 
the ilatuteof limiuticnsyand debts to be paid with interefl. 

By llatute 21 Ja. L c. 16, commonly called the fiatute of 
limitations, perfons are barred of aQions for debts due on 
iimplc contra£t, or for arrears of rent, and of aiflions that 
may be had for fome other purpofes ; unlefs the fame be 
brought within fix years after the caufe thereof commenced, 
or after tlie debts or rent became due : but in this a6l thbre 
;ire exceptions with refpeft to infants, ,perfons beyond fca, 
and fome others. And there are means by which the bar of 
iheadionmay bcfaved, and thedebtrevi\^ed, as it is clearly 
agreed, that if after fix years the debtor acknowledges the 
debt, and promifes payment thereof, that this revives it and 
brings it out of the (latute ; as if a debtor by promiflbry 
note, or Ample cotitraA, promifes within fix years of the 
?£lion brought, that he will pay the debt ; though this was 
barred by the Aatute, yet it is revived by the promife, which 
being proved, an aftion may be fupported for the recovery 
of it; the acknowledgment and promife being a new evi- 
dence of the debt 'J. And if the debtor by his will direfts, 
that all his debts (hall be paid, or makes any provifion for the 
payment of his debts in general, this will revive it, and 
bring it out of the ftalute, and make his executors liable' — 
Where the debt is confideiable, and there is danger of its 
being barred by the ftatute, it is common for the creditor 
within the fix years after the fame was contrafted, to fue out 
a writ, as by way of commencing an aftion again ft the 
debtor; which writ his attorney gets returned by thefherift, 
and then enters it on a roll, which he files with the proper 
ofHcer; and hereby the debt is faved from being barred by 
the ftatute at the expiration of fix years, as it t'therwife 
might be. 

• Bkck. Com. 2 V. 512. a 1 Salk. 2?, 29. 5 Mod. 425, ^s^* 

f Mtfitiopodpa^c 2;. » Tiec. Cha. 385. 
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With rerpeQ to intcreft due on debts, of which mention 
fia« been made • : It is faid that, where a man dtvifei his real 
^ftate for payment of his debts, that thofe due on fimple con- 
tradt, as well as others, fhall carry intereft, bec^iufe the real 
cftate, being now the fund dut of which the debts are to be 
paid, yields annual profit *. But it has been held otherwife •^. 
And where money was raifed by deed upon land, and in- 
verted in the name of a trufte^, to pay debts, the refidue to 
the ufc of the truftee, the fimple contrail debts not being 
changed in their nature, therefore were not allowed to bear 
intered. But if thie creditors had filed bills, and obtained 
fep^rate reports, from that time iljeir debts woul4 have carr 
ried intereft ^. 

Ben NET as executor, kept the money of his teflator ii> 
his hands, without accounting for a long time, and employed 
it in his trade; and being fued hy Newton a fimple contra<fl 
creditor. The queftion was, Whether he fhall pay in-*- 
tcreft? By the lord chancellor: There are many fayingi 
in the books, to prevent it being laid down as a general 
rule, that an executor (hall pay intereft for money ufed in the 
courfe of his trade ; but it does not follow that he may keep 
the eftate of his teftator for a long courfe of time idle, froni 

the perfqns entitl*jd to it by the will. The doftrine I am 

defired to lay down is, that an executor may kiep his leftator's 
money, and apply it to the ufesofhis trade, without being 

liable to intereft. It has been argued to this extent, that, 

if the executor is folvent, he fhall not pay intereft; if he is 

not, he fhall. 1 cannot fee the reafon of that cafe. It is 

impofTible this ftiould have been laid down as the law of the 
court. I do not fay, he fhall pay intereft on the ground of 
his having called in a debt which bore intereft, becaufe an 
executor has an honcft difcrction to call in money which he 
thinks in hazard ; but when it is called in, and made profit 
of in the way of his trade, I think he fhould be charged with 
intereft. 1 he books fay, he fhall not, becaufe it might be 
loft, and if it was he muft have anfwcrcd it. -This argu- 
ment would apply equally to the cafe, where the executor 
makes adual mtereft; for the party to whom it is lent may 
become infolvent. When the executor did not apply the 

* P»g« 57» Vrz. 587. 

* 2 ?. WilL 26. * >J irlty and Earl Ftfrcrs, E. 1779. 
- Barwe/Ir, J'ariir, % Vez. 36^. 1 Bio« Cha. Rr.'. ^i. 
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pioncy to the ufcs of the will, or bring it hither, I muft takt 
it, that he kept it for the purpofe of making advantage of it 
in the way of his trade. — ^From 1760, Bennet had not a 
colour of reafon for not applying it. — He has not (hewn any 
refonablecaufefor keeping the money, but has done it mere- 
ly fpr the fake of ufmg ijt m bis trade \ he thejrefore mufi be 

charged with intercft *. 

f* 
Legacies, as we have lately hinted, are to be paid after 
debts ; and where there is no time limited for paying t 
legacy, the cxcputor has one year ^fter the teftator's death for 
paying it •, in like manner as heretofore mentioned concern- 
ing diftribution by the ftatute^ — It is held that the ftatute 
of limitations is no bar to a legacy, although it may bau 
l^ecn due twenty years before demanded ^, 

A LEGACY is a bcqueft or gift of goods and chattels bf 
will or teftament ; and the perfon tQ wl^om it is given i$ 
ftyled the legatee, which every perfon is capjable of being 
unlefs particularly difabled by the conimon law or flatutes^ 
as traitors, popiih rccufants, artificers going out of tk 
kingdom, and exerciling their trades in foreign parts, ^ per- 
fons for the fjjcond offence denying the Trinity, or aflenii)^ 
(hat there ar<s more god^ than oqe^ at|d fooie others* 

This bequjeft, being of goods and chattels, veils in the 
executor, as was mentioned in a former part of our work, and 
the legacy is not perfeft without his aflent ; for if I have a 

feneral legacy of fool, or zfpecific one of a piece of plate, or 
orfc, or the like, I cannot in either cafe take it without ihe 
confent of the executor *, whofe bufinefs it is firft to fee whe- 
ther there is a fufficient fund left to pay the debts of the tef- 
tator, to which the perfonal eflate is always liable, as we have 
lately fhewn. And, in cafe of a deficiency of aflets, all the 
general legacies (hall abate proportionably, in order to pay the 
debts ; but zfpecijic legacy is not to abate or allow any thing 
by way of abatement, unlefs tjiere are not fufficient without 
It. So upon the fanic principle, if the legatees have been paid 
their legacies, they are afterwards obliged to refund a ratable 
part, it debts fliould come in more than fufficient to exhaui^ 
the refiduum, after the legacies paid **. 

X Newton and Bennet. Hil. 1 784. I ^ Black. Com. 2 V. 512. 
Brown, Cha. Rep. 359. « Stat. 5 Geo. I, c. 27. 

» 2 Salk. 415.. ' Stat, 9 & 10 W. c. 38.. 

^ Page 64, *f Co Lit. in." 

f 1 Frccm. Rep. 32. ^ Black. Cora, a V. 51^. 
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A SPECIFIC legjcyi of which we have lately fjad fomt 
^efcription ((ln£ll]p^eaking) is faid by lord Hardwickc to be 
St bequefi of a particular chattel, fpecincaliy defcribed and dif- 
|tingui(hed from all other things of the fame kind, or (in othejr 
^ords) an individual legacy. Money therefore, if fufficientljr 
diftinguifli^d, may be the fubjeft 6f a (jpecific bcqueft, as, 
xxioney.in a certagyrheft.— So of flock, — So a bequdl of par^ 
of afpeciiicchatfffinay be equally a fpeciiic legacy. On tha 
other hand a nicre bcqucfl of ^«tf;z///y, whether br money oc 
^ny chattel, is a general legacy* as of a quantity of flock, and 
where the te^ator has not fuch ftock at his death, it is a di« 
redlion to the executor to procure fo much flock for the lega- 
tee *.- — Perfonal annuities jgircn by will are general lega- 
cies, and a devife of an annuiYy for life charged on the per- 
fonal eftate, where there is a deficiency of aflets, (hall abate 
in proportion with the other legatees ^, 
' In a late cafe lord Tbiirlow citing a variety of cafes pcr- 
taing \,ofp€cific and ^/«er a/ legacies, made many learned ob- 
fervations on the diftm£lion between them ; and his lordfhip 
held the bequett of a bond for 3,500!, to be a fpejlfic legacy, 
but that the fame was not adeemed by thetcftator havirjg re- 
ceived part of it in his lifetime, as a dividend unlcr the bank- 
ruptcy of the obligor ; it appearing to be the tella'or's inten- 
tion that the legatee and her children fliould have the debt 
fecured as a provifionfor them.^In the fame cafe where a 
legacy was *' of my loool. Eaft-Iiidia ftock," it was cleaHy 
held to be fpeciBc, and adeemed by the teftator's having fold 
the ftock *. A nd where teftator reciting that he was polfcffcd 
of a certain fum in navy billsi and bequeaths it. This* was 
held to be a fpecific legacy, and to pafs only fuch navy bills 
as he polfeflcd z\ his deatn ", 

A SPECIFIC legacy as it has in f<tme refpefts the advan* 
tage, fo in other rcifpefls it has the difadvantage of a general 
legacy. As there is a benefit one way to a fpecific legatee, 
that he (hall not contribute, fo there is a hazard the other way; 
for inftancc, if fuch fpecific legacy (being a leafe) be eviftcd, 
or (being goods] be loft or burnt, or (being a debt) be loft by 
the infolvency of the debtor, in all thefe cafes fuch fpecific 
legatee (hall have wo contribution from the other legatees, and 
therefore (hall pay no contribution towards them". 

« I p. Win^4o. N«>tc 1, 4ih ^dlt. •" Vitt v. Camlford, July, 1790. 3 

k Hum r. EdwafJt, May, 1749.3 Bro. Cha. Rc)>. ibo, 

Atk» 692. ' » lUntm v* PinkCf 17/9. 1 P. Will. 

» yfjhhutnr and Marguire, Ju'y, 54'^. 
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Legatees on thebequeft of part of a fpecific chattel, 
though not liable to abatement with genei#l legatees, yet mud 
abate proper tionably among themfclves upon deficiency of 
fpccific things bequeathed, or deficiency of general alTets for 
payment of debu;. So» fpecific legatees of diflinfl chattels 
fhall abate proportionably on deficiency of general aflets ®.— 
Where the refidue is not beyond the value of the legacies, 
the refiduary legatee takes nothing. Btit Aa cafe under fpe- 
eial circumflancesy where a teftator meant the furplus asa 
legacy to his fon, on a deficiency of aflets he was allowed 10 
come in with the other legatees^ ; yet of this cafe lord Thur- 
low hasexpreffed a difapprobation, and faid, that in fucha 
cafe, if the teftator did not leave a refidue beyond the value of 
the legacies, the refiduary legatee takes nothing ; fo where 
the pecuniary legacies abate aihong themfclves^ the refiduary 
legatee takes nothing "i. 

Hence it may be perceived that, if there are not affe^ 
to pay the tettator's debts, the legatees take nothing. 
But now we fl)all advert to what has lately been mentioned 
concerning lands fubjefled to the payment of debts* in which 
cafe a legatee (hall fland in the place of a fjmple contraft cre- 
ditor, who hath been fatisfied out of perfonal aflets (q). But 
where one feized in fee owes debts by bond, and devifes lands 
to the heir in tail, and gives feveral legacies, after which he 
dies, leaving the hc^r his executor ; the heir with the perfonal 
eftate pays ofl* the bond debts, by which means there are not 
aflets to pay the legacies ; the legatees bring their bill, pray- 
ing to fland in the place of the bond creditors, and to be paid 
outiof the land devifed to the eldeft fon. The court held the 
legatees to be without remedy, the land being (fpecifically) 
devifed in tail to the heir ; othcrwife had Xht land defcendcd 
to fuch heir in fee ^ So though the court will marfhal the 
aflets in favour of a (imple contrail creditor, and (generally 
fpeaking) in favour of a legatee, yet where fuch legatee is a 
pecuniary one, he will not be relieved by being permitted to 
come in the place of bond^-creditqrs upon the land in the hands 
pf a devifee thereof. 

A SPECIFIC legacy is not to be broken into in order to 
make good a pecuniary one; much lefs ftiall pecuniary lega- 
tees, on a deficiency of affets, have any remedy for their lega- 

• I p. Will. 540. Note I. 4th (<j) Page 230. 

edit, ' Heme \,M(y rid, 17 12. ClUton 

p Dv(fc V. Dyofcy I P. Will. 3«5. V. Buft, 1760. i P. Will. 201. 678. 

4 Fcuttercau v, Poyntz^ 17^5* I * ■^^'^' i^4» 
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' les s^inft a deviree of land ; as was held in the two la ft 

tl>ovc cited cafes, which arc recognized in a later cafe, wherein 

.X. vras held, that legatees are not entitled to fland in the place 

c»f bond creditors, and to have fatisfaflion out of real eflate 

deviled. And as to pecuniary legatees it was faid, there i3 

no reafon that a pecuniary legatee fliould break in upon the 

devifee. The juftice would be for ail to abate in proportion, 

l>ut no fuch decree was ever made. It might be, that the 

-^ralue of the whole devife might be taken to fatisfy pecuniary 

legacies. — But here it was held, that the legatees have a right 

to ftand in the place of mortgagees, and to have fatisfa£lion 

out of the real eftate for what they (hall have exhaufled of the 

perfonal : and it was faid, there is a diiTerence as to the bond 

debt. A mere fpeciahy debt is no lien on land in the hands 

of the obligor, his heir or devifee. A mortgage is a lien 

and an eftate in the land. By devife of lands mortgaged, no* 

thing paflles in point of law, but the equity of redemption, if 

it is a mortgage in fee ; if for years, the reverfion and equity 

of redemption pafles. — ^Thc determination in C/ifion v. JBurt 

is right, and founded on its not being a mortgage ^ 

The court will marflial aflets in favour of legatees, where 
fpecialty creditors exhauft, as againft the heir in refpedb of 
eftate defcending ; and againft a refidoary devifee, but not 

againft a fpecific devifee. If one devifcs his real eftate, and 

gives genera] pecuniary legacies not charged on the real eftate 
and dies leaving fpecialty debts, and the fpecialty creditors 
exhauft the perfonal eftate, the legatees ftiall not ftand in 
their place and come on the realty, becaufe it was the in- 
tention of the teftator that the devifee fliould have the real 
eftate, as well as the legatees be paid ; and therefore, if one 
has only perfonal eflate, and gives fpecific as well as ge- 
neral legacies; if the creditors exhauft the ^neral a(Iets» 
yet the general l^atees fliall not ftand in their place, and 
come upon the fpecific legacies. But if one indebted by 
fimple contrad has lands and perfonal eftate, and begins his 
will by charging all his eftate with payment of his debts ; and 
-then, after giving general legacies, devifes his real eftate by 
way of fpecific devife ; and the fimple contrafl creditors ex- 
hauft the perfonal eftate, the general legatees fliall fland in 
their place, and come on the real "• 

« Ffirre/ter r. Lord Lp'lh, 1753s • Hanh r. Bdutt, 1751. Amb. 
Amb.Rrp. i7r. Aep. 127. 
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And where an idditioMi legacy was given to A. chargei 
on the real and perfonal ellate, and the other legacies not 
charged on the real eftate. A's legacy ^xhaufts the perfonal 
cflate; it was held that, the other legatees (hall have (atisfac- 
tion for fo much out of the real eftate. As, where W. Roberts 
by will gave feveral legacies to the detendant and others, and 
devifed ikis real eftates in truft for two perfotis who were his 
heirs at law, who by defcent take as coparceners ; and by z 
Codicil he gave, over and beltdes the legacy in his will* ano- 
ther legacy of 3000I. to defendant, which he dire6led his exe- 
cutrix and truftees to pay, and thereby charged all his real 
and perfonal eftate whatfoever with payment thereof. Tbe 
jperfonal eftate was exhaufted in payment of the 3000I. le-* 
gacy.—— Lord Chancellor. In the prefenft cafe there are 

Seneral pecuniary legacies and in a fubfequent claufe (confi- 
eritig the codicil as fuch) a pecuniary legacy is given of 
30001* which he charges on both his eftates. ^uery^ Whe- 
ther the other legatees fliall ftand in the place of the 3000!. 
legatee ?— Am of opinion they ought, and that it was the 
teftatorjs intention* He has exprefly chained his lands with 
the 30001. and I do not fee how this cafe differs from the cafe 
put at the bar. One indebted by fimple contra£t has lands 
and perfonal eftate, and bedns nis will by charging all hi; 
eftate with payment of his debts, and then after giving gene- 
ral legacies, devifes his real eftate by way of fpecific devife. 
The (imple contrad creditors exhauft the perfonal eftate; 
fhall not the general legatees ftand in their place^ and come 
on the real ? The court will order it fo that every body may 
have fatisfaAion, and the whole intention complied witn. By 
the words •* over and above/' in the codicil, the teftator 
meant the defendant ihould have the le^racy given her by tbe 
wilL Suppofe the 3000I. had exhaufled all the perfonahy, 
fhould (he not have that fm^ll legacy in the will oUt of the re- 
alty ? She certainly would *'. 

Testator by his will ordered truftees to" poffefs them- 
felves of his eftates and fubflance^ and to pay debts, Thl« 
was held a charge of the debts on the real eftate^ And the 
affets (hall be marfhaled for the legatees, to let them in fo far 
as the perfonal eftate has paid towards the debts *. 

And where Tempejl Hay by will dated 1762, after direS- 
ing all his debts and funeral expences to be paid, devifed all 

*• Amb^ Rep. iz%, « fofter v. Cooh 3d Aug. 179 1. 3 

B16. Cha. Rep. 347 

bis 
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liVs real eftates to truftees, to the ufc of his fon for life, re- 
XTiainder ^o his firft and others fons by any future marriage in 
tail male, \^ith remainder to daughters as tenants in common, 
and the teftator did declare, that if his faid fori fliould inter- 
marry i^ith any woman related to his then prefent wife, the 
txfes limited, fo far as the fame fhould relate to the iffue ot 
fuch future marriage, ihbuld ceafe and determine ; and the 
txuftees fliould ftand feifed of all the premifes, to the ufe of 
all and every the children of teftator 's brother John Hay^ de- 
ccafed, who fhould be living at the time of his death, (hare 
and (hare alike ; and in cafe all the children of teftator 's faid 
brother (hould happen to die in his the faid teftator's lifetime, 
or before his death, without iflue, he gave and devifed all hi^ 
real eftates unto his own right heirs, that is, fuch as ihould 
be no way related to M. A. his fon*s then wife: and the tef- 
tator after giving divers legacies to perfons named in the will, 
dire£ted the refidue of his perfonal eftatc not therein before 
difpofed of^ to be laid out in government fecuritles, in the* 
names of his executors, \o be fettled and applied to the fame 
ufes as his real eflates were therein before limited to : teftator 
died, leaving iflue his fon Thomas , and leaving feveral of the 
defendants the children of his brother John. 

Bv the decree, on the hearing of the caufe the will was 
eftabliflied, and it was among other things ordered that the 
perfonal eftate of the teftator (hould be applied in payment of 
his debts, funeral «xpences and legacies, in a courfe of ad- 
miniftration ; and that, in cafe the teftator*s perfonal eflate 
fhould not be fufficient to pay his debts, funeral expences, 
and legacies, his Honor declared the reateftate was fubjefted, 
by the will, to the amount of debts and funeral expences ; 
that the real eftate or a fufticient part thereof (hould be fold 
and the money arifing from the iaie, be applied in making 
good the deficiencies ; and in cafe any of the creditors had 
received any thing out of the teftator*s perfonal eftate towards 
fatisfaftion of their demands, then they were not to receive 
any part of the money arifing from the faid fale, till the other 

creditors were paid up equal with them. The eftate had 

been fold ; ind the perfonal eftate not being fufficient for 
payment of debts and legacies, they were ordered to be paid 
out of the money produced by the fale of the real eftate ^. 

y Bja,if$ri f, JFtAyr, i4tU Aug. 1791, 3 Br«. CHa. Rrp, 351, n. 

Ak© 
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And v^hcre John 7 aylor, hy will dated 2d, January^ 17S8, 
directed all h is juft debts and funeral expences to be paid out 
of his peafonal cllate ; and if his perfonal eftate (hould not be 
fuflicient, he charged his real eAate with fo much thereof as 
his perfonal eftate would not extend to pay ; and then, de- 
vifed his real eftate to tniflces, fubje<^ to annuities and other 
payments, to the ufe of the plaintiff for life, with remainders 
over» and gave feveral legacies; and the perfonal efiate 
proving deficient, it was declared that the legatees were en- 
titled to (land in the place of the creditors, for £b much of 
the perfonal eftate as had been cxhaufled by them in payment 
of their debts'* 

Thus having proceeded we (hall now attend to lapfed 
and t;^/^ legacies, as that where any legacy or perfonal eftate 
is given to one, his executors, adminiftrators, and afligns, or 
any real eftate to one and Itis heirs: if the legatee or devifee 
die before the teftator, what was given them will be lapfeJ, 
the fame as if a legacy, or if real eftate (hould be given to 
one perfon abfolutely, without any mention of any other per- 
fon to whom it (hould go in cafe of his death ; as here on 
the death of the perfon to whom the perfonal eftate is given, 
if he die before the teftator, the legacy will undoubtedly be 
laf/id\ and fink into the refiduumoi the teftator's perfonal 
cltate ; and if wanted for paying debts or other legacies, muft 
be applied by the executor for that purpofe ; if not wanted, 
mufig} to the refiduary legatee if any one is appointed ; and 
if no refiduary legatee is appointed, then the fame (halt 
Be difpofed of in manner heretofore (hewn *". And, as to 
the real eftate, it will be as if no devife thereof had httXi 
made, and the fame will defcend to the teftator's heir at law. 

So where the devife was to A. and his i(rue, remainder to 
B. and his ifTuc, remainder to the heirs of A. A. dies in the 
lifetime of the teftator, leaving a daughter, who was alfo heir 
of A. Held by Parker chief jufiice, and the whole court, that 
the daughter took nothing, either as the iffue of B. or the heir 
of A. though it wasargued, that, in the event which had hap- 
pened, (he might take by purchafe under the defcription of 
A's heir *'. And if there is a devife to A, and the heirs of his 

* Wehjtef V. Mfipj lath July, 1791. knew at the time of malting the will 
3 Bro. Cha. Rep. 35i.n. " that th« legatee was dtad; but it 

* Mayhank and Brooksf M. 1780. could not be admitted. 
1 Brown's Cha. Rep. 84. In this cafe •» Page 165, 166. 

it was contended for parol*evidence to « Doug. Rep. ^3^* n* a edic* 

be let in to prove, that the teftator [jqJw 
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»ocly» andy^r tv^ff/ ^yS^ri^ t^ to B. and A. dies before; the 
eftator, leaving iflue* fuch iflue fhail take nothing, and the 
limitation to B. flball. dot be conftruqd an executory devile^ 
>ut fliall ve(t ill pofleflioii, as an imnaediate eftate**. 

But where the teftator drdered tH^ iiitfereft of refidue to be 
paid ttl his fiVe fifteti for ahd during the term bf their natural 
lives, and in cafe any of his fifters fhoutd die leaving iflbe; 
that the truftees, <'do and (ball pay, aflign, and transfer the 
Ihare or proportion of the faid re/Uuum, td tohich ha fificrs 
/b deceqfing wai entitled^ dt or befort iht time ofktr deaafe^ td 
xeceive the intereft and ditidends thereon, untol and amdngft 
all and every fuch child or children of fuch deceafed fifter^ 
equally between theoi ihare and ihare alike at their refpe£livel 
ages ol twenty-one years."-i^i-.The teilatof died leaving four 
of his lifters furviving hiiH.— ^One of his (iflefs died in his 
lifetixiie; and two of her children who had attained their ages 
of twenty-one years, and were the only other ne*t of kin to 
the teftator iiled their bill againft the executors, the furviving 
fiilens their huibandsand children, claiming to be entitled to 
one fifth oftheri>£(/tiu;^ of the teilaior's perfOnal eftate, as 
children of the dcceafed fiften and infilling, if they Were not 
fo» that the teftator haid died inteftate, ais to that one fifth of 
his perfonal eftaic, — It was contended for the defendants, 
that in order to take; the children mufl be children of fuch' 
lifters as would be intitled to take the intereft and dividends 
during their lives^ But, lord Chancellor thought the plain- 
tiffs were entitled to this as an executory devife, and that, in 
a will fo loofely drawn, it was more p'robable that was the 
ie(lator*s intent than the contrary ^. 

And where the interdft of a (urn of tnoney was given io 
A. for life ; and after her deceafe the principal to the fan and 
daughter of A^ by herjormerhu/band Mr. W. equally between 
them, ihare and (hare alike, but if either 0/ them Jhould die 
he fire the deceafe ej their mother ^ the whole to the furvivor,'^ 
The daughter and fon both died in the lifetime of their 
mother, and the fori fiirviyihgthcdaughteri it was htid the 
legacy vefteJ in him, and on his death went to his admini- 
ftrator ^ — A beqiieft of refulue was to certain perfons equally 

' Thus it was held by the court of 2n tliart cafe oiight oot now to be liti- 

K . B. in }ft>dgf>1t v. A,»bTofc, Eaftcr, gated. 

zo Gc6. III. Doug. Rrp. ?i7,« Edit. • Rhtedtf v. Owery 17Q1. j Bro. 

Aud that the cale ot C&uifon v. Cou.fo», Cha. Rep. z^o^ 

(2 Aik. 246.) has been lo long confi- ^ ScurfiiU, v. UouieSy Jur.« 1790 

dtrcd as law, fhat the pfecifi: ^ueftion 3 Bro. Cha. Rep< 9c. 
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io be divided betwMn them, (hare and Apare alike, vA 
le(latrixdire£ted,tbat in caftifthf death of anf of thsm (the 
laid rcfiduary legatees) before her then the Jbttrt or firares ^ 
kirn her $r ikem/o dying hefeirt her, (hould g,o t7, be Had and 
reeeived by his or her Icgaf reprcfentativcs* One of the pcr- 
fons died in teftatrix's hfetime, and it was held his next of 
kio ihall take his (hafe of the rcfidue'. 

Ira emttinieniltg^cyf or legacy depending upon feme event 
that may or may not happen, be left to any one, this inaj 
become a &q^i legacy, altbough the legatee furvive the tefb- 
tor; as ifa mandevifeio his daogbteriool. tzfAns Qk Ml 
be married, or to his Ton wken he attains* his full age ; ortf 
ke attains the age of twenty-one, and they die before that 
ame, their legacies are lapfed ; bat it is otherwife if the 
dkvife was to them /# htfatd at their ages of twenty-one ^ ; for 
a legacy to one, to be paid zohen he attains the age of 
t%iwnty-one years is a vefted legacy; an intereft which 
commences in ^r//2nli, or immediatly oir the. death of the 
teftator, although it ht fihendumin fuiur^^ or to be paid in 
future i and if the legatee furvive the teftator, although he 
die before that age« his reprefentatives (hall receive the legacy 
out of the teflator's perfonal eftate, at the fame time it would 
have become pavabie if the l^tee had lived* This di&inc- 
f ion is borrowed from the civil law ; and its adoption in the 
temporal coarts is not fo much owing to its intnnfic equity, 
as to its having been before adopted by the ecclefiaftical 
court9«^ For, iince the chancery has a concurrent jurifdi3ioa 
with them, in regard to the recovery of legacies, it was 
feafonable there (hould be a conformity in their determioa- 
lions, and that the fubje£l {hould have the fame meafure o{ 
juflice in whatever court he fued. But if fuch legacies be 
charged upon a real eflate, in both cafes they (hall lapTe for 
the benefit of the heir ; for with regard to devifes a^fiir^ 
real eftate, the ecdefiaftical court hath no concurrent jurii- 
didion \ — In a late cafe where legacies were given to infaa(3 
Out of land (charged generally with debts) payable at twenty- 
one, with intere(l at '^per cent. One of the infants dying be- 
fore that age. Sir Lloyd Kenyon, after great coi^fideration, 
decreed that tl^e legacy lapfed \ 

« Bridgi r^ Aihou I79l# 3 Bra, * Black, Cons. 2 V. 513, 
Cba. Rep. 624; *» Gawler v. Stcmdrnficke^ Febl ijS?* 

^ JLnw •! Teft. 23^ > Bco* Ch4. Re]p« xo6. a. 
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*t*o determine the vefting of contingent legacies bequeathed 
In a variety of forms by diferent teftators, ludi a number of 
fuits have, been commenced and profecuted in the court of 
chancery, even within this lad century, it would be endlefs 
to attempt to enter upon all the particular fubtleties and re- 
finements into which this doftrine has been fpup out; we 
muft therefore refer to the adjudications that have been 
hereon, the cafes whereof are collefted by Mr. Cox*. 

Concerning legaciesextinguiftied, by means of a for- 
tune given after the will was made. Where one of two le* 
gacies given to the fame perfon by the fame will, may be a 
revocation of one of them. Where a legacy given by a 
debtor to his creditor may be prefumcd a fatisfaftion of the 
debt: and a legacy being adeemed by teftator's felling (lock 
fpecifically bequeathed, we have heretofore treated in different 
parts of our work, which may readily bcdifcovered by turning 
to legacies in the index. 

As to intereft due on contingent legacies, and legacies pay- 
able to children when they attain twenty-one years. By lord 
chancellor Hardwicke, in a cafe before the court of chan- 
cery : Thofe kind of cafes, how far a legatee, who is not 
entitled to the payment of the legacy immediately, (hall have 
intereft in the mean time, depend upon particularly circum- 
ilances ; as uponrelationihip, upon the neceffities of lega- 
tees, and moft of them upon the particular penning of wills ; 
fo that there is hardly one cafe which can be cited that is a 
precedent for another: and although in thefe cafes fome 
things are ceruin, as where a legacy is given generally at 
marriage, or at twenty-one, there the vefting and time of 
payment are the fame, and ftiall not veft till marriage or twen- 
ty-one, being given generally, as when married or attain 
twenty-one, without paid or payable being mentioned; and 
where a legacy is actually vetted, as being given to an infant 
payable at twenty^one ;' in either cafe itftiall not carry intereft, 
unlefs fomething is faid in the will that ihewsihe teftator's in- 
tention to give mtereft in the mean time. But thofe cafes 
are fubjcdt lo this exception, if it is in the cafe of a child ; then, 
let a lellator give it how he will, either at twenty-one, or at 
marriage, or payable at twenty one, or at marriage, and thq 
child has no other provifion, the court will give intereft by 
way of main'enance ; for they will not prefume the father fo 
unnatural as to leave the child deftitute ". 

2 P* Will. 612. Note I. 4th Edit. " With tni Pcrryj 1744- 3 Atlc. lOI. 
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In the cafe otChaxoortk and Hooper ^T. 1780, where them 
was a devife of the rcGdue to an infant payable at tweniy-one, 
with a remainder over, in cafe of her dying under that ^e. 
The queflion was^ Whether, as the infant dying under age, 
the interefi, from the death of the teftator to that of the in- 
fant, fliould go the infant's reprefentative, or to the re- 
mainder-man, that is, the pferfon to whom devifed, in cafe of 
the infant's dying under twenty-one ? By Mr. baron Eyre, 
ibr lord chancellor: The whole refidue is here given to 
•he infant ; what is to become of the produce ? VSHieic 
would the ufebe if it was a fpeciiic thing, or the rents if it 
was land ? — ^The intereft is the natural produce. It is not a 
charge upon any body. The produce muft go to the perfon 
who has the thing liable to be divefted : when divefted it mui 
Irom that moment go to the perfon who comes in ; and de- 
creed accordingly *• 

It hath been determined, that where a legacy is devifed 

!;enerally, and no time afcertained for the payment, and the 
egatee be an infant, he (hall be paid intereft from the firft 
year after the te(btor*s death ; but if the legatee be of full 
age, he (hall only have intereft from the time of his demand 
after the year ; for where no time of payment is Tet, it is 
not pavable but upon demand, and the legatee QaaW not have 
intereft but from tne time of his demand, except he be an 
infant, to whom lacha or negligence is never imputed. Bur, 
where a certain legacy is left, payable at a day certain, it muft 
be paid with intereft from that day^. 

Wherb a legacy is given char^ on lands or money in 
the funds, which yield an immediate profit, and there is no 
day of payment mentioned, the legacy (hall carry intereft 
from the teftator's death. But where it is charged on the per- 
fonal eilate, which cannot be immecliately got in, there the 
legacy bears intereft only trom the end of the year after the 
death of the teftator".-i — If a legacy be brought into couvt» 
and the legatee bath notice of it, fo that it is his fault not to 
pray to have it, or that the money flu)u)d be put out, in fuch 
cafe he (hail lofe the intereft from the time the money was 
brought into court, unlefs it be put out by the couit, whi«hif 
it is, the legatee (hall have the intereft it yields\ 



• I Brown's Cha. Rep. 82. " 1 P. Will. fl6, 17. 

« Prcc, Cha. 161. z Salk, 415. » ikid, a;. 
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Bevore an executor «r adminiftrator pays a legacy, for 
^whtch he has one year allowed after the teftator's death, 
^where there is no time limited for paying it, as we have 
lately feen^ ; he fhould firft obferve what debts are unpaid, 
and how far his affets, or what he has of the teftator's eftate 
will extend to pay them ; fecondly, what general or pecuniary 
legacies are to be paid, and what he has to pay them 
^with, and whether it will be neceflary for any abatement, 
^ecific legacies not being to abate if there is enough befidea 
to pay the debts'; and herein it behoves the executor to be 
careful, the rule being, that where an executor pays a 
legacy* the prefumption is, he hath fufficienit to pay all 
legacies, which the court will oblige htm if folvent to pay \ 
If the executor hath made aa inventory in fuch raanaer as 
heretofore? fllewll^ and there are notetteAs iuflicient to pay 
all the legacies, it feems, diat before he hath paid ^y legacy 
be may retain a rauble part or proportionable deduSiot^ 
from the general legacies» m order to pay them proportion- 
ably ; and herein he cannot prefer himlelf, as has been menr 
tinned ^--T--On what (lamps the executor is to have a dif,. 
charge for the legacy he pays, hath heretofore been ihewn^. 

With rttpcQ. to paying legacies to infants; in a cafe 
where the tedatrix gave the bulfc of her fgrtune to her exe- 
eutor upon condition that he paid three feveral legacies of 
lool into the h^nds of three children, within a year after 
her death, which the executor sffrcordingly paid; one of the 
children being then ^6 yeara old, anotner 14, and the 
youngeft 9. And after this the children broug!l)t their bill 
ID chancery againft the executor to be paid theif legacies, 
fuggeftine that the mon^ paid during their infancy had been 
imbeziled by their father, who was now infolvent, an4 
that this was a fraudulent payment to the father. The 
executor, in his anfwer to the bill, denies that he ever 
knew of this money coming to the father's hands* Qy lord, 
chancellor Hardwjcke: In cafes where the legacies have 
been v^ry fmall, the payment thereof into the hands of 
minors has been allowed by this court; but in this cafe, 
potwith^nding the fum is abo\'e lool, I will not drain the 

* Meatiooed pzrc ix±0 ' Page 2^2. 

.sy^f94.'^* ^ -Pag.64. 
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rules of this court to make an executor pay it over again^ 
Yet» after his lordlhip had looked into the cafes, the next 
day he faid that he found this a vtxy doubtful point ; and 
would not determine it without uking time to conlider 
thereon, unlefs tjie executor would agree to give the chil- 
dren fomething ; and upon the recommendatK>n of the court, 
he agrees to give them 50I, to be divided among them» and 
each fide were to abide by their cofis ; and it was made part 
of the decree that the 50I was paid by the confent of the 
parties*. 

If a legacyt when due, be paid to the father of an infant, 
it is no good payment, and the executor may be obliged in 
equity to pay it over again; as where a legacy of looi 
was devifed to an infant of about ten years of age, and the 
executor paid it to the father and took his receipt for it; 
and during fourteen or fifteen years afterwards the ion relied 
fatisfied, on the father's promifin^ to giye him the legacy; 
yet at length the father and fon bemg joint traders together, 
became bankrupts, and this legacy of lool was». amongft 
other things, afligned by the commifiioners'for the benefit of 
the creditors \ whereupon the aflignee brought a bill in the 
court of chancery againft the executor for an account and 
payment thereof. The defendant infilled on the extreme 
hardlhip of his cafe if he (hould be obliged to pay it over 
again ; and that formerly payment to the father was allowed 
to be good. But the lord chancellor faid, he thought the rule 
of this court, in Jiot fuilering parents to receive their 
children's legacies, was founded on very good reafon ; and 
therefore, to difcountenance and deter others from pay- 
ing fuch legacies to the parents, he decreed for the plain- 
tiff againft the executor*. And where a legacy of 125I 
was given to an infant being but ten years old, and the 
fame was paid to his father, who died infolvent, and of 

• Thilipi and P'oget, 1 740. a Atk. executors for the legacy, the fame was 

80. held to be well paid toA. and the bill 

f Dogky apd Tolferry, 3, Bacon's was difmiffcd. Cocpcr v, TboniKKf 

Abr, 484. Where a legacy of icol March, 1790. 3 Bro. Cha. Rep. g6, 

was given to A^ to be equally divided In the decifion of tjbis cafe the inaftcr 

hc/victfi himf elf and hit family, and pay- of the Rolls inveftigated the doftripc 

ment thereof made to A.' whofechil- of the two laft cited cafes, andac? 

drcn ifterw?ird8 filed a bill againft the quiefced therewith. 
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'Tiom the executor had taken a bond to he faved harnw 
lefs ; it was decreed that the executor (hoidd fay the legacy 
<<7ver again, for he bad .paid k at his «wn peril by taking the 
bond. * 

I^r a legacy be left to an infant under feven years of agcj, 
^he father, or next of kin, on applying to the fpiritual court, 
are ufually arfligned curators, a«id thereby enabled to fue for 
the legacy ; and if the minor is above feven years of age, he 
is to choofe a curator, and pcqueft the Judge <>t the court to 
^.flign him. But although fuch curator may be afl]gned,'it 
is not advifaUe for the executor to pay the legacy until fuii 
hath been commenced againft him; for then he may pay k 
into the fpiritual court if the fuit jte there commenced, and 
he be thereunto cited ; and thereby he will be discharged \ 
And \v4ien fuits Jiave been commenced in the court of chan- 
cery, by guardians for infants legacies, and executors pqr^ 
fuaiit thereto have paid the money into coiurt, they have bee^ 
indemniBed againjft any future jcUm. 

In feveral cafes relative to paying' legacies to infants, it 
hath been obferved that, where the legacies were vajy fmall; 
the payment thereof into the hands of infants hath been al- 
lowed ; and in a caufe before the court of exchequer, M, 
172^7, it was faid by the chief baron, that a legacy might be 
jfafely paid into the hancjs of an infant having proper evidence 
(Of the payjnent; as in Wentworth/s ofHce of executors^ 
where it is laid down, that if the infant be fourteen years ol 
age, the payment of a legacy to him will ftand good, and if 
the executor have proof of the payment, he is well cnougH 
acquitted from any fecond payment; and it was thought by 
Mr. Wentworth, that on demand and acquittance tendered, 
an executor wou^id be fafe in payitjg a legacy to anx infaat of 
.tender yeafe ijn the prefence of hi« gugrdian^* 

As to paying legacies to married women ; where a \egzcf 
oi lool, being devifed by a father to his daughter. Eliza- 

t 1 Cha. Cau «4^. Where a legacy or clerk, with the jnoney arifing froi» 

as given to a child by a relation, a the legacy, an<l if he docs it* he ihall . 

ifalhcr cannot make ufc of it in the not be allowed it. DarUy^ v. Darky ^ 

jnaintenance of fuch child, bvit muA 1746- 3 Atk. 399. 
provide for him out of his ovirn pock- *• Oughton'sOrdo Judiciorum, 35811 
«t ; nor can he fet him out in the ' Bunb. 240. 
irorld» or put him out ^ apprentice, ^ Went, Off. £xe(. 119, zzo« 

beth 
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betb Palmer* a feme covert ; ^nd after the teftator's' death, 
his executor pays it to Elizabeth, who fpends it in her own 
maintenance. Her hufbaod fqes for it; and tl^e queftioB 
was. Whether this was a good payment to the wife ? It being 
in proof that at the time oT making the will* Palmer and h'rs 
wife lived apart, and the hufband did not allow her main- 
tenance, and fo it is a flrong prefumption that the devifor 
intended this for her feparate ufe. By the lord t^eeper : If 
it had been fo given in exprefs terms, the payment to her 
had been good ; but as it is, the hufband muft have it de- 
creed : he (aid, that in cafe where a tenant p^id his rent to 
bis landlady, not knowing that (he was married, yet the 
hufband made him pay it Oyer ag^in* and no help lor it.— 
The will appointine the legacy to be paid within ux months 
after the teftator'$ deceafe ; the lord keeper lik^wiie decreed 
the hufband intereft from that time \. 

This being the efie£l pf 2, bequeft to a marri^ wpman,it 
is therefore ujjual to bequeath to fomeperfon in truft for her, 
or, to herfelf expreffing it to be for her feparate ufe, as ther^ 
by to prevent what is oequeathed being lubje£l to the debts 
or control of her hufband: as where a man devifed his real 
eflate to hi$ daughter for her feparate ufe, exclufive of her 
hufband, to hold the fame to her apd her beirs» and that, the 
hufband ihould not be tenant by thp curtefy, nor have the 
lands for his lifey in cafe he fqrviyed bis wife ; but that thej 
ihould upon his wife's death gp to hpr heirs. i(\\^ hufband 
^becoming bankrupt, arid the cpmmiflioners haying afligned 
this eflate to the aflignees, th^ mafler of thQ rolls held, that 

5 his was a uuft in the hufband, and that there was ^p <lif- 
ercnce where the trufl was created by the a^l^of the party, 
and where by the a£l of law, and decreed a conveyance to be 
|nadc by the aflignees to the feparate ufe of the wife. ^ 
where perfonal eftate is given to the feperate ufe of the wife, 
ihe is conHdered as ^femc fole [unmarried w6man3 and may 
difpofcpfit":. 

Legacies, which as will prefently be feen, are fuable 
for in chancery} if the hufband and wife fue for a 
legacy given to the wife, the court will hot compel the 
payment of it uhlefs the hufband make a fettlement on the 

' Palmer and Trcvou i Vcrn. 261. ■» Trader's and Conveyaiccr's 

^tw of Tcft. 250, 4 Burn's Ecclcf. Guide and Guard, Chap. X. 
Law, 319. 

^ ' ^ wlf« 



iy Will and Te&tamemt, 949 

^fe« And if hufbi^nd become bankrupt and the aflignees fiie 
for the nvife's property in 9 court of equity, they muft take i| 
fubie<^ tQ the fapie ^uity of providing lor the wife as the 
hulband ^yas fubje^ to \ 

The fpiritual court, and court of chancery, are the courtt 
where legacies are fued for, the latter exercifing a concur- 
rent juriulidion with the former, as incident tp Tome other 
ipecies of relief prayed by the complainant : as to compel 
the- executor to account for the tcftator's efieds, or to ^flcnt 
to the legacy, or the like^; and a bill may be filed in the 
court of excheauer for a legacy* 

In fome cafes an exeputor may be compelled to give {e« 
jcuitty for paying a legacy ; as where ipcoJ. was devifed to 
«i perfon to be paid at the age of twenty-one years ; and 
upon a bill exhibited ^gainft the executor, iu^efling a dc« 
vaftavitt and praying that he might give fecunty to pay the 
legacy when due, it was decreied accordingly ^ So wherp 
(he teftator dcyif^sd 800I. to an infant, to be paid by his ex4?r 
f:utor wl^en the infant (hould attain the age of twenty. one 
years, and the infant by his guardian exhibited a bill that 
the executor might give fecurity for the payment of the mo- 
ney, it was accordingly decreed % And if a perfon poflefled 
of a leafe for years, devlfe that his executors out of the pro- 
fits thereof, fliall pay to eyery pne of his daughters sol. at 
their full age ; the executor may be fued in the fpiritual 
court, to put in fecurity to pay the legacies ; and as this be- 
ing to iflue out of a chattel, no prohibition (hail be granted '• 
But where a legacy was given to a ^randaughter to be 
paid at 21, or marriage; and if (be died before either of 
thofe contiffencies happened, then to go over to another : 
lor4 chancellor Hardwicke was of opinion, that as the le* 
gacy was devifed over, nothing veiled in the grand-daughter 
till one of the contingencies (hould happen : and therefore 
(he was not intitled to have it fecured '• 

HowEyER, this opinion of lord Hardwicke is controverted 
in a late cafe, wherein a legacy of 5000I. being given to a 
female infant to be paid at twenty-one or marriage, with in- 
tereft at 4 per ant, (but if (he died before 10 fink into the re- 

« aid. Chap, IX- ' I Roll's Abr. 285. 

• Black. Cooi. 3 V. 99. * Palmer r^ Majcn, 1737. i Att. 

f iCha. C». lai. 5O5. 

iLawof £zec. 297. 
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f]due)» it was ordered to be paid into the bank, in order ^ 
fecure the legacy, and, if greater intered made, that it (hould 
be for the benefit of the child. — ^This caufe was heard before 
the matter of the Rolls, and from his honor*$ decree there 
was an appeal to the lord Chancellor, 

Lord Chanceli.or.— The rule feems to have varied, 
different opinions having obtained at different times. Lord 
Hardwicke feems fometimes to have thought that money to 
be raifed (hould not be raifed till the time of payment. 
Pabner and Mafottt i Atk. 505.—- Hftf/i& and P^rry, j 
Atk. ^01, are both firong c^fes to fbew his opinion to 
be fo. — Perrand and Prenticif loth July 1750, before 
Sir Thomas Clark, £. Prentice gave to the plaintiff 
gooU to be paid ten years after her death. Upon bill filed to 
admit aflets and give fecurity, or to pay the money into the 
bank, it was decreed that the executor fho^Id do fo, and that 
he ihould have the intereft in the mean time, and at the end 
pf the ten years the principal Ihould be paid to the plaintiff.-* 
fFaUer and Cooie, xsth February, 17S1, Legacy left to one 
to be paid at 24, the plaintiff being 12, the father filed a bill 
that the legacy might be invellcd in (he funds ; and decreed 
fo, though it was declared, th^t the plaintiff was not entitle^ 
to the money till 24* — Jahnfin and Di la Cruzit 17th July, 
jy^g. — aoool. left to the tcftator's daughter at 21. In da- 
fault to her child ; if no pbild, to Mifs Pill, to fecure the 
fund. The court faid a party fo circumftanced might come 
here to have part of the p^rfonal eftate fecured for the legacy. 
In Pria and Tay/^r, 2ld May 17781 the fame was faid to be 
the courfe of court. Thcfc cafes go tp prqvc, that where ^ 
legacy is to be paid it mull be fecured. I dq not fce a dif- 
tinflion as to its being coptigcnt or merely future. If a le- 
gacy be payable at 21, apd the child dies, his executor can- 
not claim till the time when the child wpuld have arrived at 
21, if the legacy does not bear intereft, but if it be. with in- 
tcreft he may claim immediately. If it bears a lefs intercft, 
^ban the utmoft nfc, the executor hath a right to the ufe of 

4? 
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the money paying a modified intereft. Chijier and PainUr^ 
2 Wms, 335. Here I do not incline ta alter the decree at 
the Rolls. The legacy is to the child payable at 21, with 4. 
per ant. interefl, .which is the ordinary intereft given by the 
court. If the interdft were fevered from the principal, I 
muft order that to be fecured. Giving intereft even at 2\. pa- 
cent, vefts the principal. Whether a legacy be payable at 
a fixed or a contingent future dayf the eftefl is the fam«. I 
inuft Tecure the intereft of the fund. If the intereft was fa* 
vered as an allowance, I muft fecure a fund equal to it. The 
mafter of the Rolls has done right in ordering it be laid oot 
in the funds. But if it fliould produce more than 4 per cent* 
vrho is to have the furplus ? I may order it to be paid to th^ 
executor.-— But fliould it produce lefs can I order the executor 
to make it up ? No.— -I think therefore the produce muft bp 
to the ufe of the infant \ 

Where the teftator devifed lands, and alfo ordered his 
perfonal eftate to be laid out in land and fettled to ufes under 
which the defendant took an eftate for life only, with remain, 
dcr over; and appointed the plaintiff executor. The defend- 
ant pofTeffed himfelf of the perfonal eftate, and amongft other 
things, of fecurities for money. The plaintiff filed his bill, 
and the fecurities were ordered to be depofued. Some of the 
debtors being defirous of taking up their fecurities.*~Motion 
Was made to the court, on the part of the plaintiff, that the 
fecurities might be delivered up to him, in order to receive 
the monies fecured by them ; which was flight ly oppofcd by 
defendant's counfel ; but it was ordered, and that the plaintiff 
fliould depofit the money paid in the bank/ 

' Gr^*« Y. Pig9t^ Julj, 1781. 1 Bro. ^ Jones v. Jonci, ^ jifc. 3 Bro. Cha. 
ChaTJtcp. 103. Jlep. Sc. 
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CHAP. vr. 

O/Dcvi/es and Bejuejls to Charitable Ufes. 

CONCERNING devires and bequefts to charitable ufes, 
it was mentioned in a former chapter that, upon the 
^onftnidion of the llatute 9 Geo. 2. c. ^o, a devife of land 
to truftees to be turned into money, and the money to be laiJ 
out in a charitable ufe* is not good ; likewife, that a ijevife 
of a mortga^ or term of years, to be laid out in a charity, '\% 
void, and if money be given to be laid out in lands^ this is 
exprefly within the a£l ; but that money given generally is 
not. On thofe points we (hall now enlarge, an^ proceed to 
treat on fuch devifes and bequefts as ^re void and within the 
meaning of the ftatute, and Tuch as are not. On money be- 
ing devifed to a charitable ufe ; and conclude the chapter with 
treating on fuperftitious ufes. And as mod of the cafes per- 
taining hereto are in the* name of the Attorney General, we 
ihall here for the readers information drop a few words con- 
Cjcrning the reafon of this, which is* that the king as parens 
fjtriet, parent of the country, be has the general fupcrin- 
tendance of all charities; wherefore it is always coniidered^ 
that it is he who ere6ts, the fubjc6i is only inftrumental ; and 
thus his Attorney general is the guardian of their rights, zjod 
ijslator of their claims, as well a^ their grievances, before the 
court of chancery ; fo that the uf ual courfe pf application to 
the court to eftablifli charities, is by b:)l of irffofmation ^n the 
name of the Attorney-General, 

As to fuch devifes and bequefts as are void and within the 
meaning of the ftatute. Where a devife was of lands to be 
fold and the refidue of the money after payment of debts, &c. 
to a charity, it was held void by the ftatute \ So where 
there yas a devife of lands to be fold and part of the money 
ariflng by fale to go to charttabli ufes ; and the refidue of the 
money was given over; it was held that ixi much as was ei ven 
in mc rtmain flioutd laple to the heir and not go the refiluary 
kgatce ''• And a jdevife of refidue of real ancTperfonal efuite 
which confifled partly of a ternit tp charity, whether it be 
an old term or created de nova^ a new, is held to be within 
the ftatute a^ to the term. ^ So a devife of refidue of real 
and perfonal eftate to a charity is held to be void, as to fuch 
part of the refidue as in leafehold *• And where teftator pof- 

w Aftorney Gtneral v. lAfd Wtymontb^ f Attorney Gmeral v* Gnaves, Not, 

1743. Ambkr'sRep. 20. '75»« ^^^^- i55» 

« Grannnor v. HaUum^ March 1 767, • AttortKy Generals /TamkinsfAvtc^ 

^ib. Re|>. 64^. 1754. Jhid, 216. 
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felled of a leafe from the crown for years, of the rieht and 
power of laying chains in the river Thames, between Bufliy's- 
hole and London-bridge, for mooring of (hips, and of all pro- 
fits to arife therefrom; by his will devifed the fame to chari- 
table ufes i it was held to be ah intereft in land and within 
the fiatute of mortmain. — ^The mafter of the Rolls held this 
leale from the crown to be a grant of the intereft in the inhe- 
ritance, and faid, In Attorney General v. Metricke, [2 Ve- 
zey, 44. j Sir John Strange confidered a mortgage in fee to 
be an intereft in land *. 

So where the devife was of the remainder of teftator's ef- 
fe6ls, annuities, mortgages, &c. to a charity, th^ devife of 
the mortgages was held void ; but that of his perfonal eftate 
good, (of which more particular mention will be made here- 
after, in treating on devifes and bequefts that are not within 
the ftatute.) — ^N^fter of the Rolls. The mortgages upon 
which the court has given judgment, were mortgages in fee, 
and this is only a mortgage for years. But that makes no 
difference ; it is an intereft in land. The cafe of the Attor* 
my Gimral v. Graves [above citedj is an authority, that a 
term in grofs is within the defcription of the ftatute ^ So 
where a devife was of freehold houfes to eight poor perfons of 
*a parifli, the gift was held to be void ; and a perfonal fund 
attached to the freehold was alfo held void bv the ftatute ^. 
And where a bequeft was of loool. by fale of lands to be ap. 

I lied in water-works, for the ufe of the inhabitants of a town. 
t was held to b'e within the ftatute of mortmain as a public 
charitable ufe.— Lord Chancellor — Definition of a charity ; 
a gift to a generarpublic ufe, which extends to the poor as 
well as to the rich : many inftances in the ftatute 43 Eliz. 
carrying this idea; as for building bridges, &c The fup. 
plying of water is neceflary as well as convenient for the poor 
and the rich \ 

Where teftator by his will gave 200I. to the corporation 
of Qijeen Ann's bounty, to augment poor livings ; and di- 
lefied his executors to divide the reftdue of his perfonal eftate 
' into three parts, and to pay one third part either to the corpo- 
ration of Qjieen Ann's bounty, or the fociety for propogaiing 
the gofpel ; another third to his moft neceflitous relations, by 
his lather's or mother's fide; and the third to fome public 

• Nfgus y.Coulicr, Feb. J759. Ilid, « jItUrney General v. G<M!di9gj Dc- 
367. cexnber 1788. 2 Bro. Cha, Rep. 4«8. 

^ Mforney General V, Cafdwiil, Pc- •* Jones v. /fV^/««*, 1767. Amb. 
ccmbcr 1766. Utd. 635, Rep. 6|i, 
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charity. The legacy to the corporation of Qneen Ann's 
bounty being held to be void, as by the rules of that inftitu- 
tion, it mult be laid out in land, the third of the refidue 
vrhicli was given to the fame charity, or the fociety for pro. 
pogating the gofpel, was ordered on the fame account to be 
paid to the latter [the relations], and the legacy of tbe other 
third to fome public charity, was declared to be good, but 
that the executors ought to difpofe of it under the eye of the 
court, and therefore were to propofe a charity to the mafter*. 

Testator by his will in 1745, gave to truftees 500I 
out of bis perfonal eftate upon trull to lay out part thereof In 
ereding a fmall fchool-houfcf and a little houfe adjoiningfbr 
tbe mafter to live in ; the whole purchafe and building not 
to exceed 200I ; the remaining 300I. to be laid out in the 
purchafe of land, or fome nalficurity^ for the maintenance 
of the mafter. Lord Hardwicke held, that the word real^ muft 
be taken in its known real fignification ; therefore thai 300I. 
legacy was void by the (tatute. But as to the 200I. if they 
could get a piece of ground by the gift or generofity of any 
perfon, not by purchafe, they mi^ht be at liberty to apply 
to the court to lay out that 200I. m erefiing a fchool-houle 
thereon, but not to be laid out in land to build upon ^ 

But this deciGon of lord Hardwicke's concerning the 
sool. is over-ruled, as is demonftrated in two later cafes, 
which we (hall proceed to relate. 

Where a devife was of freehold and leafehold to be fold, 
and out of the money to buy land, and bulM an alms-houfe; 
the fame was held void both as to buying land, and build- 
ing an alms-houfc. The cafe was sfs follows, Mary Parker 
by will, 6th November 1754* devifcd all her freehold and 
leafehold eflates to truftees, to fell, and out of the money to 
buy ground for an alms-houfe, in the parifh of St. James ia 
the city of Briftol ; and likewife to ereft an a^nas-houfe, 
and to lay out the refidue of the money in land ; and 
out of the rents and profits to pay cnrtain ftipends to 
twenty poor people, whom (he had before appointed to be in 
the alins-houles: and until fuch purchafes could be made, (be 
direded the money to be laid out on real or government fc- 

• Widimre v. Wocdroff'cf December, f. Attorney General v. Bowlest 1754* 

1766. I Bro. Cha. Rep. 13. n. S. C. 5 Atk. Sc6. 2 Vez- 547.--.This d«cr- 

Amlf. Rcp» 636. Where it is report- minarion was on the ground of the dc- 

«d that, the bequeft to the n:o/i ndrf- terminatioa in l^au^kax and Farrer^i 

JUou% ofmy** relations,*' ihaU go ac- VcE. 182. 
ctrdlog to the ftatuce ol, diiiributians. 
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curltics. And in cafe this charity could not by law take 
place according to her diredions, then (he ordered her truf- 
tees to lay out the money in fuch charitable ufes, intents and 
purpofes, as near to her intention as could be, and the lawd 
would permit. She then gave the refidue of her eftate to foch 
ufes, intents, and purpofes, as aforefaid. 

A DECREE having been made concerning the abovemen* 

tioned cftates. On a fccond hearing for further direftions^ 

the matter of the Rolls, declared. That if the truftees could 

obtain a gift of a piece of ground in St, James's parifli in 

Briftol, they might ereS an alms-houfe upon it. — On appeal 

from the decree at the rolls; after argument at bar, and tim« 

for confideration, lord chancellor Henley delivered hisopi. 

nion. — As to the freehold, there is no doubt ; that muft go 

to the heir a law.— The leafchold, by reafon of the devife 

being void falls into the tifiduum. Quete. Whether the court 

Ihall marOial the alFets ; and by applying the leafehold, in the 

firft place, to payment ot debts, leave the other affets to be 

•applied to the charity, and by that means do per MquuM 

what could not be done fer direlfum. The old rule of mar* 

(haling was in cafe \^here a perfon had a double fund to re« 

fort to, and another perfon had a demand upon one of thofe 

funds, the court has turned the perfon having the double fe- 

curity upon that fund which was not liable to the other per- 

fon's demand, in order to leave that fund open which was. 

That was attended with no inconvenience to any perfon, and 

it e(Fe£luated the intention : but this would be a method to 

elude the ftatute, which I will not do. 

The decree for building an alms-houfe, if the truftees can 
get the ground given them, is founded upon precedent of the 
Attorney General v. Bowks^ which is an authority for the 
maftcr of the Rolls. But I feel only one alUthority, that of 
the Houfe of Lords^^ which is a fuperior court ; no other au-^ 
thority has any influence on my judgment. That precedctit 
has no influence on me ; it is contrary to the fpirit of the 
flatute. In common fenfe, it is laying out money in land : 
it improves the fcite, it Is demandablc in a practpe^ and is a 
purchafe of fo much realty. Such a determination is open- 
ing a door to avoid the ftatute. 1 hold the devife of tho 

lefidue to be void^ as being given to be laid out in lands and 
teDements. It is devifed to fuch ufes, intents and purpofes 
afiirtfaid \ and the only purpofes in the will are to be laid out 

ia 
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in land for charitiet.— -In Sntjby v. HoBingSy [hereafter re- 
latedj the oiieinal intent was, to lay the money out legally 
in land, §r ttoerwifi. Here the original intent was to by it 
out in land. The truftees cannot depart from the original in. 
tention, nor be permitted to by the money fhall continue on 
fecurities. The immediate precedent claufe is, *' Jndincaft 
** my intention cannot by law take place, the truftees are to 
'* lay out the money to fuch charitable ufes, intents^ zvA 
** purpofet* as near to my intention as can be, and the laws 
•* will permit." Whether any ufe was made* of that claufe 
at the hearing does not app«ir ; but I am clesnr it is fraudu- 
lent and a void claufe* It is inferted as a means to mtf midate 
the beir at law and the next of kin,- and present their oppof- 
ing the charity. — His lordfliip ordered that the decree be re- 
verfed, except fo much as relates to cofts» the account, and the 
fecurities of money arifing by fale of the leafeholds ; and the 
furplus to be diftributed according to the ftatute of diflri- 
butions'. 

So where the bequeft was of money to mihifters aiu( 
church-wardens to ereA a free-fchool. withiii the parifli^ it 
was held void. The cafe was, Mary Glover by will 24th 
September 1769, ordered that the fum of 1560!. fhould be 
paid and laio out under the dire3ion *of the minifier aod 
churchwardens of Royfton for the time being* for the pur- 
pofes of ereding a tree-fchool at Royfton, for twelve poor 
boys and twelve poor giris of the parifn of Royfton ; and &" 
re^ed, that as loon as the fame fliould be built, 2000I. 
fliould be placed out at intereft, and the intereft applied for 
the maintenance of a fchool-malter and fchool-miftrefsy and 
for teaching boys and eirls to read, write, &c. The infor- 
mation ftated (inter alia) that there was a piece of vacant 
ground at Royfton, belonging to the parifh, upon a part of 
which there was a fchooUhoufe, and prayed to have thcf 
1500]. and 2000I. laid out according to the dire£lions of the 
will. 

Lord Apslev, chancellor: This cafe taking in all \\s 
circumftances, is new ; in refpei^ there is a piece of wade 
ground, which is faid to belonff to the parifli, on which the 
Ichool-houfe may be built. Lord Hardwicke's determina^ 
tion in the Attorney Gemral v. BowUif was certainly over- 
ruled by lord Northington in the Attorney General v. TyndaS, 
which latter determination has been followed by fevend 
others. Dire£lions in a will to ere£l a fchooUhoufe^ in gene- 

f Attorney Gcntrgl v. TindJI^ 1764, Amb. Rep. 6l4« 
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iril, imj)©^^ dn iriteiltion to purchafe; but where there is 
land already in lilortmain, there is no room for fuch prefump- 
rion. Devife of money to build or repair upon land that is 
already dedicated to the fame ufe, is not within the ihitute ; 
that was the ground of the determination in Brodie v. ih^ 
JDuki of Chandos, Though it appears there is a vacant piece 
of groutid in the parifli, the will does not point at the piece 
^F ground. The will.does not fay *' to repair or rebuild the 
** fchool houfe now (landing on the piece of ground ;" flie 
:Yneant to have a fchool-houfe of her own foundation 5 (he had 
no right to fay that the fchool which is now ftanding, fhould 
be henceforward confidered as the foundation.-i-^Iuformatioir 
difmiffed \ 

Thus having proceeded to treat on fuch dcvifes and be^ 
quells as are void and within the meaning of the mortmain 
a^ly we fhall now attend to fuch as ai^ not void. And as in 
the latter part of the laft above cfted cafes, it is mentioned, 
that, a devife of money to build on land that is already in 
tnortmain, is not within the flatute ; we fhall proceed in 
ihewing that, thus it was held where Dr. Conings, by will, 
gaveiocl. to the defendant Stone^ to be laid out in repairing 
the free chapel of Grendon-Court, part of his eftate. — Lord 
chancellor was clear, that it waS not within the words or 

meaning of the ftatute of mortmain. The wordjt of the 

ftatute are< •' to be laid out in purckaje of lands," &c, — The 
meaning and intention of the zA was, to prevent increafe of 
lands, &c. in mortmain, beyond what was fo at the time the 
adl was made. — ^This legacy is only to fupport that, which 
at the time of the will was in roorrmain \ And where Tho- 
mas Mundy, late reftor of Bickton in Devonlbire, by his 
v^illgave two fiiros of 400I. and looL to trudecs, in truft to 
be laid out in building a parfonage houfe on the glebe of 
Bickton, the fame was held not to be within the flatute of 

mortmain. Matter of the Rolls. It is not within the 

words nor meaning of the fiatme. The ftatute was intended 
to prevent new acquifitions in mortmain. Ere^ling abtiilding 
is not to be confidcred as fuch. Siippofe the teftator had not 
made fuch d<fvife, he might have been fued for dilapidations, 
and the money recovered would have been laid out upon the 
biilding. This is nothing more \ 

^ j^ttormt C r.tral r. JIM tltA 1 767- Amb. tlep. '^ 51. 
JTi*:tin%y M*v 17-5. Amb. Rtrp. 751. * ^ Gi%.b and 3/fij^ v. Atlcrney Ce- 
* Hj't\ V. Byt't't and viStrn, J*--yf ntmi and yti*cr^, May 1-5-. /i.d.z-y 
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Wheri mortgage, cbtttds rea) and perronaltyr are be- 
queathed to a charity the bequeft of theperfonaltv will not be 
void. Aa whete Williatn Moor made his will I5tn July 1763, 
and save the refidueof his perfenalefiate in thcfe words : ^ My 
** wul is» That the reownder of my eSed$, aDnuities, mort- 
** gages, bonds, or notes, with my bouihold furniture. &c. 
«* be fold ; and what mcmey they fliall fell for, f give to 
^ two charity fchools for boys and £irls of St. Andrew'sy 
** Holbom, now kept in Hatton-rarden. tovrards their edu- 
^ catiofi^and clothing for ever, to be divided into two equal 
^ pcrt»t half to each rchooL"-— It was htie held that the de- 
vile of the mortgages is void, but being part of the enunie- 
fated refidue, they were ordered to be applied firft in pay- 
ment of debts, before any part of the perlonal eftate, to leave 
a larger fund for the charity. — ^The mailer of the Rolls dif- 
tinguiflied between the cafe where a mortgage is given ai a 
fpccific beqneft, and whert it pafles by the lefiduary bequeft, 
enumerated and defcribed among the diffibrent Ipecies of 
eftates, of which the refidue confilts. In the fonner cafe it 
connot be firit applied to pay debts* but in the latter it nuy; 
and his honor gave direaions accordingly, that the moit- 
gages flionld be nrft applied.-^This the reporter obferves is 
not properly marOialhng affets, but arranging the difierent 
fpecies of perfonal eftate ^ 

And where the uflator being feifed of a fmall real eSate, 
and pofleifed of leafefaold and other perfenal eftate, by wiU 
3d December I754» devifed all his real and perfonal eftate, 
to truftees, upon truft to fell and pay debts and legacies, and 
place out the furplus money at intereft ; and to pay the inte- 
reft to his brother for life ; and after his death the principal 
for the benefit of poor diiienting roinifters living in any coun* 
ty.— -A bill was brought by £. K. as heir at law and only next 
of kin, to fet afide the charitable bequefts.^— It was in proof, 
that there are three diftinfl focieties of diflenters, and that 
collections are made for the poor minlfters of each fbciety. — 
Held, the bequeft was not void for uncertainty, but fliould 
o to the poor minifters of each fociety* But it is to be ob- 
erved that, what was thus to go, was only the refidu^ of the 
perfonalty. — A queftion was made by the court. Whether 
they could marfhal the affets in favour of the refiduaiy be* 
quefts, by direding the leafeholds to be applied in the firft 

^ Jtt9rmy Gc^o^ r. CtdJwU, Bef«it citei.. . 
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-place ki payment of debts and legacies^ in Order to leave the 
reft of the perfonal for the benefit of the charity ? But it was 
given up en the part of the charity, upon the' authority of thd 
Attomey^General v. Tyndair"". [before cited J^ » 

William Grimmbtt, by will 13th Nfarch 1749^ de« 
VI fed 5-24ths, of hise(bte, after the death of his Wife, and 
payment of his debts and legacies, and alfo aoK a year after 
the death of his brother^ to be applied in clothing and edu* 
eating twenty poor boys, fons of pariflioners of Brighthelm-^ 
flone in Suffix^ in the principles of the proteilant religion, 
agreeably to the prefent national and eftabliflied churcn of 
England, and in r«uling» writing* arithmetic, merchants at** 
coumt» and navigation ; none to be admitted after eight, or 
continued after fiiteen« And his will and pleafure is ex- 
preUed to be, that the 5-fi4ths of his eftate, after his debts 
and k^g^des paid, together with the 20I. a-year after the 
death of his brother, or which Ihould be deemed as an equi- 
valent to the 2ol. a-year (570I. to be invefied in fome of the 
public funds where there is a parliamentary fecurity), to iland 
in the name of truftees, unit! tbi whole can he laid out in the 
furcbafe of lands to the fiuisfa^ion of the governors and truf 
teef whom he appointed}, which lands are direfled to be pur« 
chafed in the names of the truftees to the ufes aforefaid ; that 
is, the intereft, profits and rents of the 5.24ths of his eftat^ 
together with the intereft, profits and rents of the faid y,c^4 
after the death of his mother, or the lands which fliould be 
purchafed therewith, fliould be applied annually for ever in 
clothing and fldacating twenty poor boys as aforefaid* 

Taf teftator had no real eflate.-«-It was infifted for the 
chafity, that there is an e!e£lion in the prefent cafe in the 
truftees, either to lay out the money in land or continue it in 
the funds. — Lord Hardwicke. — ^Ttie teftator direds his cxe-^ 
cutors fliould fettle and fecure by lands of inheritance, &c« if 
he had refied upon fuch firft words, this devife would have 
been clearly void ; but then he goes on in the disjun3ive, or 
jOihcrwife, as thev fliall be adviled,-*-If one method is lawful 
that (hall be piirfued and take effed.-— *-This is not a clear 
cafe — Q. if this is a good'and valid difpofition of the 570]* 
and 5-24ths of the remainder of teflator*s eftate ? or void b^ 
iliirute of mortmain ? — I do not lay any weight 00 the di'* 

- /T^'Wt. Cyihf y«ir, 1765. Amb. R<f. 524* 
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regions to place the the money in the funds in the firft place; 
for that would bd to make the vahdity of a will to depend 
upon the order of the words. The direSion is, to place the 
money in the funds until laid out in lands to the fatisfa£Kon 
of the truftees. — When can that be ? Not while this^ ftatute 
is in force, Suppofe it had been, till by law it may be, fuch 
bequeft would be good. Tbofe words muftmean, when the 
truftees approve of laying it out : that cannot be while th« 
flatute of mortmain is in force; it would be to adl contrary to 
their truft. 

His lordship further inveftigating the cafe faid, fuppofc 
the truftees in this cafe would not a3, the truft woidd de- 
volve on the court, and I would order the money to be placed 
in the funds, and not invefted in lands. Sir Joleph Jekyl al- 
ways did fo before the ftatute.-'— Decreed the devife to be 
good, and the money to be invefted in South-Sea Annuities °. 

Shortly after this decree a cafe was before the court, in 
which teftator had by will in January T753, given. his per- 
ibnal eflate to truftees, in truft, until they could nieet with a 
purchafe of lands, and fliould a£iually purchafe the fame, to 
pay the intereft of 120I. to and among fuch poor and necefli- 
tous perfons inhabitants of the town of H. as his executors 
(hould think proper objefls of charity ; and willed that the 
truftees as foon as they could meet with a fuitable purchafe, 
fhould lay out 120I. in the purchafe of an abfolutc eftate of 
inheritance in fee-fimple, to be conveyed and alTrred, and 
vefted in truftees for ever, in truft to pay and pho^} the rents^ 
&c. to the charity. — Mafter of the rolls faid, tnat lord chan- 
cellor declared, he did wot think the cafe of Grimmitt v. 
Grimmctt clear ; and that if there had been exprefs woVds of 
direftion to truftees to fettle and fecure lands, &c. it would 
be within, the ftatute. — His honor was of opinion that the fe- 
cond claufe was direftory, and not difcretionary. He was not 
for carr)^ing the cafe further than Grimmett*s, and decreed 
the devrle void **- 

If money be given to be laid out in lands 9r oiberwijk, to a 
Charitable ufc, it hath been<letermined that fuchdevife is good, 
by reafon of the words [or otherwife]. As where a. man, in 
1738, made his will in thefe words : •* I will and defire,. 
' that my executors, within twelve months after my de- 



«( 



« Grimmitt v, Grimmeit, Feb. 1 754* ^ • Englifh v. OiJ^ Jul)'* ^754* 
Anib, Rep. 3ic. • 
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^ ceafe, do fettle and fecure, by purchafe of lands of in* 
*• heritance, or otherwife, as they fliall be advifed, oat of 
*• my perfonal eftatCt one annuity or yearly payment vf 
** 50I. to be paid yearly and diftributed for ever, by my 
*' executors, their heirs and aifigns, among the poor and 
•* indigent people of Lceke, in the county of Stafford, in 
^' fuch manner as they (hall think fit. And my will alfo is, 
'* that my executors do fettle and fecure one other annuity 
•' of 5I. to be paid yearly to the vicar of Leeke for the 
** time being for ever, for preaching an annual fermon on 
*' the 1 2th day of Oftober/' And the teftator dcvifed 
the reGdue of his perfonal eflate to be equally divided hie- 
twecn his fitters, Mrs. Sorefby and Mrs. Hollijis. By the 
lord chancellor Hardwicke : Tbe only queftion in this cafe 
is whether the devife of the two annuities of 5PI. and 5I. to 
ch*rita,ble ufes, is void by the late ftatute of mortmain ? I 
am of opinion, upon this a&of parliament^ that this bequefl: 
was not void, and that there is no authority to conftrue it 
to be void, if by law it can poffibly b.e made good. The 
aft of parliament is not at all aimed againft perpetual cha- 
rities merely asjucht or to prevent ihe eftablifhment or crea- 
tion of them, but is defigned againft the cafes of perpp^ual 
charities /ii Ai»^, and (as the title imports) * to retrain tlie 
difpofition of lands whereby the fame, become unalienable. 
The whole recital, ancj enafling part of the ftatute, take 
notice only of th.e unalienable difpofal of land, whereby heirs 
are difmherited ; and therefore the alienation aqd conveyance 
of lands to fuch purpofes are prohibited. And although 
there is a clauCe to prohibit money being laid out in lands to 
fuch purpofes as would make them unalienable ; yet there is 
no reflriftion whatfoever upon any one for leaving a fnm cf 
money by will, or any other perfonal eftate to charitable 
wfes, provided it be to be continued as a perfonalty, and the 
executors or truftecs are not obliged or under a neceffity of 
laying it out in land by virtue of any dircftitm of the teftator 
for that purpofe. If a devife in a will is in the disjunftivc, 
and leavps to the executors two methods to do a particular 
thing by, the one lawful, and the other prohibited by lawj 
«an any court fay, becaufe one method is unlawful, that 
S 3 therefore 
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therefore the other is (b, and the whole "bequeft void? No; 
for if one bcqueft is lawful, that fliall be porfued» and 
take effed. It hath been argued againft this devife, that 
the words [fir ever] fhcw the annuities niuft arife out of 
fome real eftate, which only is capable of fupplying them 
for ever; for perfonal funds are too perilhable and tranfitory 
in their nature to anfwer fuch everlafting annuities ; and if 
^ particular fnm were veiled in (lock, with delign to pur- 
^hafe a particular yearly fum or anntuty, it may happen the 
company may be quite diflblved, or the fiock naay fall, or 
intereft be fo reduced, that half the annuity may not be pro- 
duced. But thefe objeftions may be over-ruled. For if the 
company (hould be diflblved, the principal flock may be 
taken out and vefted in fome other company. And there 
may be annuities that may probably continue for ever, and 
yet not payable out of land. I will mention an inftance of 
one, which has lafted a century and a half, and may exift 
perpetually ; which is. Sir Thomas White's charity, being 
a difpofition pf money to be employed by continual rotation 
in loans to poor tradefmen, of feveral fums to be let for 
a fffttled number of years, and then to be repaid. And any 
man may, at this day, give by will a perpetual charity in this 
manner. But if a man by will fecures fuch loads by lands> 
or purchafe of lands ; fucb devife {hall be void, and con- 
trary to the late flatute of mortmain.*<*-After his lordOiip 
had difcufled aaother point of argument brought againft this 
devife, as that the words [^biirs and nffignt] did impart a pur- 
chafe in land, or fome real thing ; he fays, I am of opinion, 
upon the whole, that there is nothing that make^ this 
bequeft void in every part : but that it is good in that 
way which thje law does not forbid. 3iit I would not have 
it qu«ftioned, if a man jhould by his will direct a fum of 
money to be laid out in land, or upoq rent-charge to be fe- 
icured upon land for any charity, and in the mean time (till 
it can be laid out) to be invefted in government fecurities 
for the benefit of the charity, but that fuch bequeft will be 
void \ becaufe the final end and intention of the teftator was 
todifpofe of his money in land, and the inveftiture of it in 
gov^rnmenit and perfonal fecurities til) a proper purchafe of 
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l^K«id pr renudiarge offered. — >-As to the annuity of 5U 
"Clmere are fewer objedions to that tfa^in to the other : for 
^Kere is no dire3ion at all for any money or ptrfonal eftate 
€0 be laid out in 'land ; for the executors are only willed to 
Jiscurt oMid fHiU ^ 4t year for the purpoie there mentioned, 
and it nsiuft be fecured upon a perfonal fund confident with 
^he will and ijilention of the teftator» and not contradtdorjr 

CO the words of the a& of parliament. And as it is often 

laid in tl)e old books by the judges, that <* I was by at the 
** making of the zGt of parliament, and the meaning and 
** ititentioo of it was then faid to be this or that ;^ fo I was 
by at the making of this ftatute, and it was at that very time 
{aid by the legiuaturet that it would act hinder any chari* 
table diftribution of a perlbnal eftate. Therefore it was de- 
creed that the devife was good; and that the money (hould 
he vefted in South Sea Hock, for the charitable purpofes men- 
tioned in the will^* 

Hence we vcay perceive how landed property is guarded 
from being affe£led by a devife or bequeft to a charitable ufe; 
and yet no reftraiat is laid on money being bequeathed to fuch 
ufe; and thereby we have feen in the cafe laft cited,a perpe- 
tual charity may be efiabltihed : but it is well in bequeathing 
tobodii^scorporate^companieSthofpitals, &c. to be accurate in 
^efcribine them, as the following cafes will deiuonflrate, and 
iikewifenirther (hew the power and benignity of the couri 
pi chancery with refped to charitable bisque As. 

J. S. by his will duly executed, gav^ his eflate to B« his 
heirs, executors, and adminiflrators ; and by a codicil writteqi 
by himfelfand not attefted by three witnefles, declared the 
ufe to which he would have his eftate applied, in the words 
following: •*! would have the fame employed for encou»» 
^* raging fuch nonconformid minifters as preach God's 
'* wokI in the place where the people are not able to allow 
'* them a fufficient fuitabie maintenance; and for the en* 
*' couraging the bringing up foiiie to the work of the mir 
•^ niftry, who ai« defigned to labour in God's vineyard 
** among the di (Tenters: the particular method how to dif- 
'< pofe of it I prefcribe not, but leave it to their dif- 
•• creiion, defiring you (meaning B) to take advice of C 
•* and D." B. C, and D, tril djed before the teftau>r. 

r Smesby v« Bailini^ Augail, 1740. s Burn*s EccleC Law, 495. . 
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In this care two i]aefttons arofe, i. Whether both the 
truftees, to whom the difpoGtion and appointinent of the 
faid charity was given, dying in the lifetime of the tefta. 
tor, that charity was not gone, and in the nature of a 
lapfed legacy ? By King lord chancellor: The fubfiance 
of the charity remains, notwithfianding the death of the 
trufiees before the teftator; and though at law it is a lapfed 
legacy, yet in equity it is fubiifiing ; and here is a fu& 
cient certainty of the teftator's intention to revive it. The 
intention therefore of the party is fufEciently manifeft that 
this charity Ihould continue within 43 Eliz, c. 4. The 
fecond queftion, y^hether this be a fuperfiitious ufe within 
I £dw. VI. c. i4« diflenters being fuch general words as 
comprehend any perfons, however oppofite to the church of 
England. By the lord chancellor: This cannot be a fu- 
perftitious ufe within the ftatute ; the diiTenters here meant 
are proteftant diflenters a£ting under the toleration a6l i W. 
& Nf • c. 1 8. and decreed the refiduum of the teftator's eftate 
to be difpofed of to the charity, and ordered a fcheme to b^ 
laid before him for that purpofe'^. 

Richard Holt poffefledof aconfiderableperfonaleftate, 
0iade his will in 1769 ; and after giving various legacies, dif- 

fofed of the refiduum of his cftate in maYiner following : one 
alf thereof he gave to the Foundling Hofpital ; and tf there 
Jbould be more than one of the latter^ then to fuck of them as his 
executor Jhould atpoint. — He then appointed A. B. of, &c. his 
executor; but tne teftator afterwards ftrqck out the execu- 
tor's name, and appointed no other executor, and died in 
1775. Benjamin fVhife, the plaintiff, proved the will as 9 
teftamentary paper, and took adminiftration with the paper 
annexed, as one of the next of kin. The defendants are 
the other next of kin, and thp governors of the Foundling 
Hofpital^ and of the feveral Lying- in-Hofpilals, — The plain- 
tiff in his bill infifls that the d/?vife of the moiety to the 
Lying-in Hofpifal bcczTUG void by flriking out the name of 
the executor, who was to appoint, and that it (hould be 
referred to the mafier to report who are entitled as next of 
jcin. The defendants, the next xif kin, alfo claim that 
fjioiety as being void. In fuppprt of the bi!l it was argued, 

1 Attorney Ctncrals, lliekmarij l £(]. Caf. Abr* 193, 

that 
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cbat the appointment of the executor being revoked, th^ 
fdlevife itfclf is revoked, there being now no perfon exiftin|r 
ibvho can appoint ; and that the tcflator having revoked th« 
executor's name, he meant to revoke the devife. For the 
Iiofpitals, it was argued that the obliteration of the name did 
jiot defeat the intent, fo as to prevent the money from going 
€o fbme one or all the lying-in hofpitals. That it is iro- 
pofTible it (hould go as it was left ; but the court will ftand 
in the executor's place. AH the rules (hew great latitude 
^nd liberality of conflru£lion, and where the teftator refers 
to any perfon who cannot a3, the court will carry the de- 
vife into execution as near as may be. The cafes prove^ 
that where money is indefinitely given, the court will cxer- 
cifeitsjgdgment: If the teftator had given it to fuch a cha- 
rity as the executor fliould name, the court mull have applied 
it. By the lord chancellor : My notion is, that in the cafe 
of charities, this court derives a great latitude of authority 
from the extcnfive nature of moft charities; becaufe they 
cannot go upon the fame flrifl: rules which prevail in pri« 
vate cafes : but that is well refolved into the purpofe and 
the mode* Where the teftator is willing it fliall go in the 
iargeft extent, the court will follow his intent in marking 
out objedls. I wifli to purfue this method of conftriiing tlie 
intent of teftators. The queftion ishercu whether the le- 
gacy is void, the executor's name being ftruck out, and there 
|[>eing no perfon upon whom it could devolve, or whether the 
cpurt will fuilain it r It has been argued, that the court has 
great extent of jurifdidion, in making legacies certain which 
were before uncertain ; and fecondly, in applying them where 
it is not known to what ufe they were intended. There has 
teen at all times an exercife of this authority, where a legacy 
has been doubtfully given. Here the teftator giving a legacy 
to the next of kin, and to the executor names a particular 
charity, a refiduary legatee; the queftion is, only, how the 
tni ft (hall be carried into execution? I remember to have 
read a ^afe fomewhere [^Attorney General v. Hickman,'\ where 
a legacy is given to B, for the benefit of nonconforming 
minifters, with the acfvi^p pf C and D. At the tcftator's 
death B, C, and D, were 4II dead, yet the court fuftained 

the 
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the legacy. It muft be referred to a inaQer« to which d 
the lying-in hofpitals it fhall be paid '. 

GsoRGB Cranstown, by his will, ^ve the intereft of 
4800I. Bank annuities to the poor inhabitants of Saint Leo. 
naidp Shoreditch. — A bill in chancery was by relators, to 
eflablifli the charity ; and after argument at l»r, in which 
it was infified for the defendants, that the bequeft is void, for 
uncertainty in the defcripton of the perfons to take.— Sir 
Thomas CIaike» mafier of the Rolls, gave his opinion in 
favour of the charity, and faid, that the court has done fo in 
many cafes where the expreflions were much more general and 
uncertain : that in thofe cafes the court forms a judgment upon 
taking aU the circumltances into confideration, ana inclines in 
favour of the difpofitiontt/ resmagis vaUat^ [that the matter maj 
rather prevaill. . In the cafe of the Attomey-General v. 
Ranct^ l8th July 1798, a legacy was given to the poor. 
There were no words in the will which difcovered what poor 
he meant ; but it appearing, that the teilator was a Fratck 
refugee the court diretied the legacies to be given to the poor 
refugees.— The Attorney-General v. Bravune^ 18th Novem- 
bcr I749i the words were very general ; but his honor did 

not mention them The words in the prefent cafe are not 

fo uncertain as in thofe cited. The word inhabitant bears a 
very general fenfe, and may extend to every body living in 
the parift. But as it could not be intended, that the poor 
inhabitants which are relieved by the parifli (hould have be- 
nefit by this le^cy, which in ened would be giving to tbe 
rich and not to the poor, he declared, that the didribution 
of the legacies was to be confined to the poor inhabitants in 
Saint Leonard, Shoreditch, not receiving alms ; and ordered 
a fcheme to be laid before the mafier for fuch di(tribution'. 

Sir David Williams, by will 15th January 1612, 
devifed the whole profits of an edate to a ctiarity ; and the 
rents having fince been greatly increafed, and now produce 
annually more than fuffictent to anfwer the particular fuSis 
in the will ; the ^try was. Whether the furplus Ihould be 
applied in augmenution of the bequefis in tbe will, or fliouM 
go to the heir at law ? — Held thejr ibonid go to the increat 
of the charity ^ So where William Tymperon, by will 

^ White and IVhm^ July, 1778. i thofe matters arc rcivrred to be e»- 

Bm. Cha. Rep. la. — The itiafter, mioed. 

which has often been occafionaUy • Attorn^y-Gtmrai v, Clarke^ Nor. 

meniioned, is an oflicer of the coun> 1762. Amb. Rep. 402. 

and called a maimer in chanceryr of * Attnmey-General v. Johnjun^ Nof. 

whom there arc twelve in number, I7j2« Amb« Rep. 190. 

MTxlDding tbe mailer of the reiU; To ^^th 
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soth Nov. 1723, devifed to a charity, the rents being in« 
creafed, the charity was direAed to.be increaftd *• 

That charities may be eftabliflied for diffenters is per- 
ceivable by the cafes of JVaHer v. Chitds and Altornfy-Gine* 
ratv. Hickman, heretofore cited. So where Ann Pairidgc 
by fa^. will deviftd an annuity to the miniRer of a baptiil 
nieetin|{rhoufe, in the parifti of Hemel Hempftead. The 
<]iie({ion was whether this was fuch a charity as is proper for 
the court to efiabliOi ? In fupport of the charity was cited 
the cafe of the Attorn^-General and Andnws, i Vezey, «fi j« 
wherein copyhold lan(k were devifed by will made before 
the ftatutei for the benefit of quakers, and not Airrendered 
to the ufe of the will \ and on a bill the lord chancellor ef- 
tabliflied it. On the other band was cited the cafe of I>^ 
Cojla v. De Pas, (the jew cafe related hereafter). — By Sir 
John Strange, matter of the rolls for lord chancellor : This 
cafe is not now to be made a queftion. Baptifts are perfons 
the legiflatiire looks upon as well as quakers. In the quakers 
cafe« the court went a great way, not only countenancing it 
as a good charitaUle ufe, but fiipplying the want of furrendcr 
to the ufe of the will. The jew cafe is different, and was 
iield an illegal charity. — Decreed the charity to be cftabliflied 
and the min.fter to have his cofts ^. 

As' CONCERNING fuperttitious nfes, A. being a beneficed 
clergyman, devifed 600I. to Mr. Baxter, to be dillributed 
by hiOT to fixty poor ejeSed miniflers, and adds that he did 
not give it them for the fake of their nonconformity, but 
becaufe he knew many of ihem to be pious and good men 
^nd in great want ; he alfo gavi! to Mr. Baxter 20I. and vol. 
more to be laid out in a book of his, iniitlcd Baxter's Call U 
the Unconverted. It was held by Narih. lord keeper, that 
this was a fuperftitious ufe, which thoggh void, yet the cha- 
rity is good, and fhall be applied in eodem genet e, [the fame 
kind] and therefore decreed it for the maintenance of a chap- 
lain tor Chelfca college. * But this decree was rever/ed by 
the lords commiflioncrs in Trin. Term 1689, and the 6col. 
which bad been brought into court, ordered to be paid out 
and diflributed according to the will ^. 

Anne Barlow devifed to lady Portington and her heirs ab. 
foluiely without any truft ; which ihe did fur the good of 

« Attwney-Gctural v- $park$p Dec. ■ Trin. 16S4. 
i753./^/<£ aof. ^ Attorn y^Gtmral r. Bttxur^ % 

• Mforftev^Oemral Md Cockf Mayi Veru* 24^. 
1751. iVcz. 27^ 

fccf 
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her foul, and owned that this eftate was not her*s, but be- 
longed to God and his tints — 26 May 1693, an informacicHi 
was prefencd in the exchequer for a dircovery, and an appli- 
cation of the devife to an ufc truly charitable. — ^It was held 
that, the king as head of the commonwealth, is obliged by 
the common law, and for that purpofe intrufted and itn- 
powered to fee that nothing be done to the difherifon of the 
crown, or the propagation of a falfe religion, and to that 
end entitled to pray a difcovery of a truft to a fuperflitious 
ufe. That this ufe being fuperftitious, is merely void, and 
for that reafon the king cannot have it : yet however it is not 
fo far void as that it fliall refult to the heir, and therefore the 
Jcing (hall order it to be applied to a proper ufe % 

In the jew cafe heretofore mentioned, Eiias De Pas, a 
jew, by will date 4th November 1739, eftablifhed a fund of 
1200I. to be appropriated in order to apply and dedicate tlie 
revenue of that fura towards eftablifhing a Jefuba, or aflem. 
bly for reading the law, and inflrufting people in our holy 

religion. The queftion was, to whom the faid fum (hould 

belong ? Whether to the next of kin, or as a charity for 

the crown to difpofe of ? A diftinClion was taken by lord 

Hardwickc, chancellor. That when the devife is to a fupcr- 
Aitious ufe, and made void by flatute ; or to a charity and 
made void by fiatute of mortmain ; there it (hould belong to 
the heir at law pr next of kin : but where it is in iifelf a 
charity, but the mode in which it is to be difjpofed is fuch, 
that by the law of England it cannot take effeS, as in the 
prefent cafe, it promotipg 4 religion contrary to the ef- 
tablifhed one ; there the crown by fjgn-manual direSed to 
the Attorney-General, may give orders in what charitable 
manner it fliall be difpofed%-^The reporter fays he was in« 
informed, that loool. of the money was direfted by lign- 
manual tb be difpofed of to the Fpundling-Hofpital. 

If a devife be to chartfable and pious ufesy generally, it 
is not void, but the crown may appoint. So alfo if the cha- 
ritable bbjeft be uncertain**. 

« H.CXV, Lady Port ingtottf 4. W. & Amb. Rep. 228. 
M. I Salk. 162. »» Attornty-Gemraly, Henici, 17;:. 

* DcCoJas, J>c Pasj May, 1754, Jhid. 712. 
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INTRODUCTION 



TO THE 



FORMS OR PRECEDENTS 



A 



HERELAID DOWN^ 

WILL is to be written on paper or parchment without ^ 
ftamp; and whether it be begun with thefe words, '*In 
the name of God, amen," or with thefe, " This is the laft will 
and teftament," is immaterial ; yet the former fecming to be 
the moft ufual method, it is here purfued. The teftator Ihould 
be careful in giving a proper defcription of himfelf, as with re- 
fpedl to his chriftian and furname, nis place of abode, trade, or 
occupation; which is u{u2Ll\y termed his aJditioft, Women, who 
were never married, ufe the addition oifpinfter; widows, that of 
nuidvwi; which are fufficient without mentioning any trade or 
bufinefs. It is well to infert the ufual claufe, as being in health of 
btdj; or, being Jick in body^ but of found mind^ &c. 

With refpedl to legatees, thofe alfo fhould be properly de- 
fcribed, as thereby they may be diftinguilhed from any others ; 
and the whole will (hould be fo formed as to leave no room for 
doubt concerning the teftator's intention, and be written in one 
hand writing, (if poflible) without any interlineation or altera- 
tion, as mentioned tov/ards the latter part of the explanation pre- 
ceding the contents of our work ; and if any interlineation or 
alteration Ihould unavoidably happen robe made therein mention 
thereof fhould be made in the attc&ation, as in page 276. It 

ihould 
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Ihould b^ dated the day and year on which the* ^ator figned if; 
conceining which we have made mention in pages 15^. i^. 
And he ihoald pat his feal as well a& his name to the wiU; for 
although this is not feqoiied by the ftatute of 29 Car. II. eren 
with refpcd to real eftate, and as toperfonal eftate^ we have feen 
in page i6o, that lefs formality is required in execadng a will 
thereof, than a will whereby real cftate is aficAed; and diat two 
witneffes are fufficient, where the will does not concern real eftatfc: 
yet if a man derives hi^ power of diipofing from any deed, by 
which it is exprefled, that he ihall diipofe by writinj^, wider h» 
hand and feal, &o. it is neceflanr for the teftator to ieai his will; 
. as by an omiffion thereof the difpofition hath been h^d void. 
And it has been held, that fealinga will is not a fnfficient fignii^g^ 
withb the ftatute ; therefore, it is prudent for the teftator both to 
ligB and feal his will in foch place, as we (hall point out at the 
conclofion of each of the forms or pieccdents hereafter laid down, 
where fome farther obfervations will occafionally be nude. 



NUMBER I. 

A MAN, poflefled of Money, Plate, Houfehold 
goods, a Leafehold eftare for Years; another 
for Years determinable on the Deaths of Three 
Perfons named in the Leale ; and having divers 
Sums of Money due to him ; but is not poflfefled 
of any real eftate, gives the whole to his Wife. 

IN THE NAME ofGod, Amsn. I JohnStilcs, ofCheapfide, 
in the city of London, fcinen-draper, beinf: in health of body 
and of found mind, memoiy, and underftanding, praifedbeGod 
for the fame, do make this my laft will and teftament in manner 
and form following : I give, devife, and bec[ueath, unto my be- 
loved wife^Mary Stiles, all my money, fecorities for mon^,^oods, 
chattels, eftatc and effefts, of what nature or kind foever, 
and whercfoever the fame (hall be at the time of my death. 
And I do nominate^ conilitute, and apppint my faid wife 
fole executrix of diis my laft wi^ and teftament, hereby 
revoking and making void all and every other will or wills at anf 
time heretofore by me made, and do declare this to be my iaft 
will and teftament. In witnsss whereof I the faid John Sciks 

have 
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Kat^e hereunto fet my hand and feal thi^ day of in 

tFio year of our Lord 17 •. 

S 1 c N £ D^feakd^ declared^ and publijhed, \ \ 

Sy the ahovenamcd John StiUs^ as and S- S 

Jor his iafi will and ufiament, tn ^A^ JOHN STILES. 2,8 
J^refenceofus^ toho^ at his T<que/t^ and S 

in his prtfcnct, have fubjcriicd our ^ ^ 

names as witntjes thereto^. *~^ 

Thomas Jo,kes% 
Ralph Hicks. 



NUMBER IL 

An UNMAtKiED Woman, or Spinster, poffefled 
ofMoney^ Houfehold goods, and other Perlbnal 
eftate. 

¥ . WiUs io be decently buried in her Parijh church. 

-2,* Gives 500/. to one Bretker, 600/. to another^ and 300/. 1$ 
a Nephew f to be paid when he attains 21 Years of Age \ 
the Inierejl whereof^ in the mean time^ to be applied to^ 
wards his Maintenance and Education* 

3. Rtfidue to a Brother whom/he appoints Executor. 

IN THE NAME OF GoD, Amen. I Sarah MattHcws, of 
Gcrman-ftrcct, in the parifli of Saint Jatnes, in the liberty 
of Weftminfter, and county of Middlcfex, fpinftcr, being 
in health of body and of found miiid^ memory, and un- 
derftanding, praifed be God for the fame, do make this 
my lafl will and teftament in manner and form following : 
1. First, I will and defire that I may be decently buried' 
lu in the pariih church of Saint James aforef aid ; And t 
give ana bequeath unto my brother John Matthews the 
fam of 500I ; Also, I give and bequeath unto my brother 
' William Matthews, the fumof 600I *': Also, I give and be- 

queath tomy nephewWiiliamMatthews, fonof mybrother 

• Figures are put here for the fake of breTity, and (b in the other forms 
hereafter laid down $ yet it is proper to write the wi)ole of the will in words, 
and that without any eontrafiions. 

k If the legator make^ two parts of his will, as has been mentioned to be 
fometimes done, p. 126. ftyi neat after the word << thereto**' ai we bavi likemifi 
dun*: to a tluplicatt tlerecf. 

c WitneiTes ihould be diiinterefted perfons, as (hewn f . 160. 

^ When there is no time limited for p»yit)g a legacy, the executor hat one 
year after the uftatoi's dc«thf«r paying it, a* Ihcwu p. 234* 

Thoxhas 
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Thomas Matthews, dcceafed the fum oF 300I ; to be pai3 
to my faid nephew, when he attains twenty -one years of 
age ; and the intercft thereof in the mean time fo be paid 
and applied towards his maintenance and education, in 
fuch manner as my executor hereinafter na.mcfd, (hall ia 
3. his difcretion think fit. All the red and refidueof ray 
money, goods, chattels, eftate, andefFe£ls, of what nature 
or kind foevcr, I give and bequeath unto my brother 
JamcsMatthews: And I do nominate, conftitute and ap- 
point, my faid brother James, fole executor of this my 
laft will and teftament; hereby revoking and making void 
all and every other Avill and wilU at any time heretofore 
by me made, and do declare this to be my laft will and 
tedament. In witness whereof I have hereunto fetmy 
hand and feal, this day of in the year of our 

Lord 17 . 



^'""r^'JNli' -*''•] SARAH MATTHEWS, f? 



o 



NUMBER III. 

A Widow, poffeffed of Goods, and Houfes held 
by Leafes for Terms of Years. 

1. Givis an Houfe and fame H'iujhold goods to a Son, 

2. Another Houfe to a Daughter, 

3. ReftdKtto another Son^ and appoints him Executor. 

In the name op God, Amen. I Mary Kemp, of the 
borough of Honiton, in the county of Devon, widow, be- 
ing lu:k and weak in body, but of found mind and me- 
mory, praifcd be God for the fame, do make and declare 
this my lafl will and teftament, in manner and form fol- 
1. lowing: I give, devifc and bequeath unto my fon John 
Kemp, his executors, adminiftrators, andafligns ; all that 
my Icafehold dwelling-houfe, meffuage, or tenement, fitu- 
ate and heing in the borough of Honiton aforcfaid, now 
in the tenure or occupation of Francis Holland, cabinet- 
, maker; And also, my bureau and book-cafe with.glafs 

M 
doors, my filver quart two-handled cup, marked I. *K. 

my # ' ge mahogany fquare table, and mahogany pillar 
£• and claw table. Also, ,1 give, devife^ and bequeath 
unto my daughter Elizabeth Kemp, her executors, 
adminiftrators, and afligns, all that my leafehold dwell- 
ing- 
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iTig-houfe, mefifuage, or tenement, iituate and betng in the 
-paridi df Coombrawley, in the faid county 9f Devon, and 
lioW in the tenure or occupation of Thomas Jones, but- 
5. <^her. All the reft, refidue and remainder of my eftate 
and cfFefts, of what nature or kind foever, I give, devife, 
and bequeath unto my fon Thomas Kemp ; and I do here- 
by nominate, conftitute, and appoint my faid fon Thomas 
Ible executor of this my la ft will and tcftartient «: In wit- 
ness whereof I have hereunto fet my hand and feal, this 
day of in the year of our Lord 17 

S . c N E D, fcaled, &c. 1 ^^^^ j^gj^p S 

Lflj in No* i.J J jf <• 



P-3 



Kf U M B E R IV. ^ 



A Married Woman by virtue of a Settlement 
made previous to her marriagei difpofcs of Per- 
fonal eftate; 

i . Mentions Jur Marriage SeltUment 

2, Gives 200/. to heir Hujband\ lool. toher Brothit ; and tooL 
to a Coujin. 

• The eftates being bequeathed ih the form thfe^ ire by ihii will ; if eitkerof 
the legatees die in the lifetime of the teftatrix, the legacy of fUch will lapfe, and 
if it be either of the legacies given to the firft mentioned fon or daughter, the 
fame will become the property of the .refiduary legatee^ as (hewn in page 940. 
but if he die during the life of the tcftatrixj and the other two furvire her, the. 
tefiduc may accnie to thetil »& her ilearelt relatives, yet not by virtue of the will'. . 
Now this the teftatrix might have prevented by bequeathing to the famepcrfons 
ill various other forms; as by limitations treated on p. 135, 136. or by fuch 
conditions as Ihe might have thought fit to infert ; as foi exatiiple, fuppofe juft 
before the words, " In witnefs" Ihe had added, « Provided always and my will 
is, that in ckfe my fon Jdhn die before me ; then I givc^ devife, and bequeath* 
what I have hfcrein beforii bequeathed to him, untO roy faid daughter Elisabeth J 
but in cafe <he die before me, and my faid fon John furvive me ; then I givtf, &c» 
vrhat I have herein before bequeathed to her, unto my faid fon John ; and if 
my faid fon Thomas die before me, and my faid fon John and dadghter Eliza- 
beth furvive axt 5 then I give, Sea what I hate hereinbeforfe bequeathed to niy 
faid fon Thomasu unto my faid fon John and daughter Elizabeth, equally to be 
divided between themt and do. appoint them joint executors of this my will. 
Aud if ail my faid children die before me j then I give, ice. all that is herein* 
before beqweaihed to my faid childreni unto all and every legitimate child or 
children as Iball be begotten and borA of their feveral and ierpcftiv;p bodies at 
the time of my death, equally to be divided, and their fevcral and refpe£live 
ibarcspaidj aStgned, and delivered to them* as they fhail feverally and re- 
fpeftively attain the age of iweniy-oneycafrs ; and for the purpofe of thus pro- 
viding for roy faid children's children it) cafe all my faid children ihall die be- 
fore me, do appoint mjr coufins James and William Thompfou, joint executors 
otlhis my will." " In witnefsi" &t. [as in the will.] 

T 3. Re/iJut 
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3. RefiJue to he equally divided between a Nephew Mi Nkf^ 

1/ living at Tiftatrix's Death; if either he dead^ demjiSi 
ohare to go to- the Survivor. 

4. Appoints her Brother fole Executor. 



IN THE ifJU4E OF Go9, A^fEST. I Elizabeth Mills, 
now wife of John Mills, of the parifh of Saint Margaret, 
Wcftminftcr in the county of Middlefexy ^Tquire, late 
Elizabeth Field, fpinfter, being (ick and ^weak in body, 
but of found and difpo&ig mind, memory, and under* 
ftanding, praifcd be God for the fame, do hereby, in pur* 

t. fuance and exercife of the power and authority given and 
rcferved tome, in and by the fettlement made previous u> 
my marriage with the faid John Mills, and by force and 
virtue of all and every the power and powers^ authority 
and authorities in me being, orenabhngme t^ereto^, make 
my lafl will and tedament in manner foUoMring, that is to 

2 • fay, I give and beoueath unto my beloved hufband the fum 
of 200I. Also, I give and bequeath unto my brother Wii- 
Kam Field the Turn of pool. Also^ I give and bequeath un* 

•g« to my coufin Ann Soam, widow, the fum of looU All the 
rell, refidue, and remainder of my eflate and effeRs, 0^ 
what kind or nature foever which I have or &all have 
right to difpoie of, I give and bequeath unto my pepiicv 
and niece, James and Mary Field, equally to be divided 
between them, in cafe they are both bving at the time of 
my death ; but if either of them (hall happen to die before 
me, then I give and bequeath the {hare of him or her fo 

4« dying to the furvivor of them. A »d I do hereby nominate, 
conflitute, and appoint my brother William Field afore- 
faid, fole executor of this my laft will and teflament. Is 
WITNESS whereof I have hereunto' fet my hand and feal, 
the day of ior the year of our Lord, 17 . 

q 

iCNEi>, fealed, &c4 ft tzarftw tv^ht t q fj 

5L2. 



"P« &o.T.f "} ELIZABETH MILLS. 



u 

' It is uftia) ft the beginning of a married woman's wHl t^mentRMi} ortfit 
k properly termed, t0 iccite the fubftance of the deed of fcalemcnt, or bond by 
which (he derives her power of bequeathing ; a s the date thereof the pai^o 
thereto, the eftate or effeft» fettled or mentioned therein, and. the power me li>* 
thereby for difpofing ; which » commonly done in the fame or like words*) 
are contained in ihe fettlement or bond : yet as it often happens, when a nv- 
ried woman has a defire to make her will, that (be cannot immediately have r^ 
eourfe to her deed of fettlement or bond (the fame beiog ufuaUy iodgea in a tiot' 
tec's bands), I have here laid down this concife method, whereby a married 
woman may efieflually difpofe of eftate or effe6ls, provided (he ha» fufficietf 
power by virtue of any fettlement made previous to her marriage for io doiasi 
«MCcraiog:whicb,' file page 143, 1^41 1451 i^^ 

N U M B £1^ 
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NUMBER V: 

jft Man haviiig ^4oney, .Goodsi arid EfFefts^ aiid 
no real Eftate. 

^ . Gives to his Son 400/* To a Oaughttr^ 300/- 
ifc. To two Daughters^ 300/. eachy to be paid when they attain 
their fever al Ages of 2i Years, or be married; The Intt^^ 
rtji^ in the mean time, to Be applied for thtir Maintenance, 

3, Provifo, if the Daughters marry under age, and without their 

Mother's Confent, their Legacies to go tcfrft mentioned Son 
and Ddughter, 

4, Gives to Wife the ufe of Roufehold goods during heir Life, and 

the wAbt thereof to his Sdn after her Death: 

5, Refidne to Wife^ who is mdde Executrix: 

IN tHE NAME 6t Gbri, Amek. I John Tbrnkiii, of 
the parifh of Saint Martin in the Fields, in the county of 
Middlefex, Baker, being in health of body, and of found 
mindj memory, atid underflahdihg, ptaifed be God for the 
fame, do make this my lali will and teftamcnt in manner 

1 • f oUowi ng : I give and bequeath to my fon Thomas Tbmk in ; 
the fum of 400I. and to my daughter Mary Tomkin, the fum 

^* of30ol. Also, ^ give and bequeath unto my daughters 
Jane and Francel Tomkiil, the fum of 306I each ; to be 
paid when and as they attain their feveral and refpe£tiye 
ages of 21 years, or on the day or days of their refpeftive 
Inarriage, which Ihall firft happen, provided they marry 
with confent as hereafter mentioned; and until my faid 
daughters Jane and Frances Ihall fo attain their ages of 21 
years, or be married, my will is that the intercUor pro- 
duce of thdir feveral legacies fhall be paid and applied tc« 
wards their maintenance and education, in fuch manner 
as my executrix herein after named, (hall according to her 

3. difcretion thitik fit: Provided alwayi, itevcrthclcfs, and 
niy will and mihd is, that in cafe c^ne or both of my faid 
daughters Jane and Frances fhall marry before having at- 
tained 21 years of age^ and without having firft obtained 
tonfent id writing under the hand of my laid executrix, 
then from and immediately after fuch one or both of them 
ai may be fo married^ I do hereby give and bequeath the 
legacy or faid fum of 300I of fuch of my faid two daugh- 
texs a^ fliall be married^ without having obtained conient 

T 2 as 
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as aforefaid, unto my faid fon Thomas, and my dattgbter 

4. MaryTomkin, equally to be divided between them*. Ak3 
I do hereby give to my wife Elizabeth Xomkin, the ufe 

** the whole of 
of rri hilf nf » my plate, linen, china, houfehdld ffoodj 
and furniturei which (hall be in my dwclling*aouie 

ihc 
at « time of my death, to hold, ufe, occupy, and poScli 
the fame during her life ; and from and immediately after 
her death, I give and bequeath the faid plate, lina, 
china, houfehold goods and furniture, unto my aforefaid 

5. fon Thomas Tomkin. All the reft, refidue, and re- 
mainder of my money, goods, chattels, eftate and effe^ 

herein 
of what nature or kind foever, not ^ before given or dif- 
pofed of, after payment of my juft debts, funeral expencc?, 
and the cxpence of proving this my will, I give and be- 
aueath unto my faid wife ; and I do make, nominate, con- 
ftitute and appoint, my faid wife folc executrix of this my 
laft will and teftament, hereby revoking and making void 
all and every other will and wills at any time heretofore 
by me made, and do declare this to be my laft will and 
teftament. In witness whereof I have hereunto fet mY 
hand and feal the day of in the year of our 

Lord 17 • 

Si Gs z i>, fealedf declared, and publijked 

by the abovenavud John Tomkin the tef* (^ J 

iaitny as and for his lajl tuiU and tejta- ^ f 

inent (the above erafemen^ and interli- JOHN TOMKIN. gj g 
neations therein being Jirft made^ namely, £L 

tJIfC words, (one half of J erafed,and the \Jj 

words (the whdle of) interlined, like^ 
wife, the word (the J and the word 
(herein J interlined) in the prefence of 
us, who, at his requefi, and in his pre* 
fence have fubfcribed our names as wit* 
nejesi 

Lazarus Mitford* 
Noah Oliver* 

• If a legacy in this cafe is not given over to anotheri the condition will not 
be effedual, as mentioned pi^ 171* 171* 

^ It is common both in wills and deeds to cut or fcrape out miftakes and 
wiong words or letters, but it is far better to erafe the fame in the abotefonoi 
- and to take notice thereof in the attclUtion> as we have here done for 
ane:^ample« ' 

NUMBER 



AP PEN D I X. ^77 

N U M B E R VI. 

A Man having a large Stock in Trade, and other, 
Perfonal eftate to a confiderable Amount ; but no 
Real eftate. 

J . Takes Notice that his Wife is prided for by Settlenient. and 
as a Token o/Lovej^ives her f me Plate, UQufebQldgoods^ 
and Mourning. 

2. Gives Legacies tg two ]ir others for Mourning. 

3. Legacies to Executors for Care and Trouble. 

^. Refdue of Hqufehold-goods^ Chattels^ Stofk in Trade , Ejiatt 
and ^feBs^totwo^erfons uton ^Tuft to fell \ and the 
Money arijing therefrom^ ana from Debts due to him, to 
place out at Interejifor the Benefit of his Son and two 
Daughters, andfuch other Children as he might have 
living, or his Ivife be enfieni with at the Time of his 
Death* The Intereft to be applied towards their mainte^ 
fiance and Education, and the Principal to be paid at thnr 
fever at 4gts oftwenlyrone Years, in cafe any or either 
die under Age, leaving Iffite, fuck to have thiir Parents 
Share \ and in cafe ^ all their Deaths without Iffue^ Wife 
to have the Whole. Iffbe be then dead^ Teftator's Bto- 
thers to have it. 
<. Trufiees empowered to alter or change the Securities on which 
the Moneys be placed, and to apply the Children's Share of 
the Principal for putting any or either of them to Bufnejs, 
or fettingthem up therein or advancing them in Marriage f 

6. Indemnified again/i Expences and involuntary Lofs* 

7. Appointed Executors, and conjtitutfd Quardic^"^ ^i^h Tefta- 
^ tor's JVtfe. 

IN THE NAME OP GoD, Amsk. I William Whatton, 
of the parifh of Saint Martin in the Fields, in the county 
of Middlcfcx, Upholfterer, being fick and weak in body, 
but of found and difpofing mind, memofy, and under- 
Handing, thanks be to God for the fame, do make 
this my laft will and teftament in manner following: 
J, Whereas my dear and loving wife Martha Wharton 
is provided for by iettlement made on her marriage, and 
thereby, on my death, will, amongft other things, be en- 
titled to, and'poifelFed of a dwelling houfe, melTuage, or te- 
nement, fituate and being at Knight (bridge, in the parifh of 
Saint George, Hanover Square, in the faid county of Mid- 
dlefex, for the term of her life : Now, in token of the love 
and afl^dlion I' have and bear for and towards my faid wife, 
I give and bequeath to her all the plate, linen, china, hqufe- 

hol4 



ajZ APPENDIX. 

hold ffOods» and farnitoie of Ul kindft* which fhall iMiatfaf 

aforeiaid dwellihg-hoafe at the time of my death, and alio 

a. the fttin of zo guineas for a ring and moomiii^. A n d I gin 

and bequeath to my brothers John and Thomas Wharton, tk 

3. like fum of 20 guineas each lor a ring and mourning. Also, 
I ffive and bequeath unto John Jones, and Thomas Ji:iikiii5, 
of Knightfbridge aforefaid, Efquixes, my execatQxsand traf. 
tees hereinafter named«the fum of 6pleach, forthecaieuKi 
trouble they may have in executing this my wiil» and per- 

4. forming the trufts hereby in them repofecL All i^t id, 
refidue, and remainder of my plate, hnen,* china, houfeholj 
^oods and furniture, and a}l my other goods, chattels, ftock 
sn trade, eftate and efieds of what nature or kind focvtr, not 
herein-before eiyen or bequeath^, I ^ve and beqfiieadi unto 
the faid John tones and Thomas Jenkins, to hold to them 
the faid John Jones and Thomas Jenkins, their executors, ad- 
miniftrators and affigns, upon this fpecial trnd and confi- 
dence nevertbelefs, uiat it to fay, that they my faid tmftces, 
br the furvivor ofthem,or the executors or adminiftrators of 
fuch furvivor, do and fhall, as foon as convenient after my 
^tlth, fell and difpofe thereof, and call in and receive all foch 
debts, fum br funis of money, as Ihall be due or owing to mt 
at the time of my death, and place the moneys arifingbj 
iuch fale or difpofal, and the moneys fo to be ^lled in and re- 
ceived, upon government, oj: othe^ good and fufficientfcco- 
rit^, in their own names, and in fuch manner as they ihall 
think proper :* AitDALsoin truft, that they do and fhall re- 
ceive Uxc mtereft and dividends thereof from ^ime to time, as 
the fame fhail become payable, and pay, apply, and difpofe of 
the fame, or' a fufficient part thereof, for and towards xhe 
maintenance, education, fupporl, and brin^ine up of my 
fon James, and my daughters Mary and Elizabeth Whar- 
ton, and fuch other child or children, as I (hall have living, 
or that my faid wife may ba enfieht with at the tfme of my 

"death, until my faid children fhall feverallyand Tefpedirely 
attain their feveral and refpedli ve ages of :^ r years ; and when 
and as my faid children fhall Severally and lefpedllveFy attain 
their faidage^^ofii years; in trufl to pay, affign, transfer, 
and convey all the faid refidue of my eftate and effii^s, with 
theintereft, dividends, and produce thereof, as fhall nothare 
been applied for and towaras the maintenance and education 
of my iaid children as aforefaid, or for putting any oreither 
of them to (>ufmefs,or otherwifc advancing any or either of 
them in life, purfuant to the power hereinafter for thatpur- 
pofe contained, equally unto and amongfl all my faid chil- 
dren, when and as they fhall feverally and refpcdiyely attain 
their faid siges of 2 1 years :. and in cafe any or either of my 
faid children fhall happen to die before having attained 21 
2^ears of age, without leaving iifue of his or her body lawfnlly 
' ' " - . ' begotten] 
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tegoitcn; then in t-ruft.tojpay, z^gn, transfer, «n3 convey 
all the faidrefidae of my cftale and efieds, and the inter^ 
adivldeads, and ptredQce ^lereof, or fuch part thereof as fhaU 
remain pn^pplied as aforefaid, unto fuch of my faid children 
^s fhall five to attain his, her, or their refpeftive age or ages 
•of 2 1 years, ihare and (hare alike^ if moire than one. But ia 
cafe any or either of my faid children ihall happen to die un- 
(derage, leaving iiTue of his, her, or theif booy or bodies 
iawfttlly begotten ; then in trull to pay, aflign, transfer, and 
convey the part or fhare of fuch deceafed dbild or children 
fuuto fuch his, her, or their ifTue^ ihare and (hare alike (if 
more than one,) when and fo foon as they (hall fcverally and 
iTcfpedively attain thear ieveraj and refpeAive ages of 21 
years, and to ^y and apply the interefl, dividends, and pro«- 
^uce thereof, m the mean time, for and towjards cheir re.- 
}fpedi xe maintenance and education* But in cafe all and every 
:cf my faid children ihall happen to die under age, and with^ 
lOut leaving iffke of his, her, or their body or bodies lawfully 
begotten j then in truft to pay« aflign, transfer, and convey 
jthe faid refidue lof my eftflteand effeas, andxhe intereft, divk* 
-dends, and produce thereof, or fuch pajt thereof as fhall remain 
{Unapplied as aforofaid, unto my &ia dear and loving wife Mar.- 
fha Wharton.. But in cafe (he (hall be then dead ; then in trull, 
to pay, ailign, transfer, and convey ^e fame unto my aforefaid 
two brothers John and Thomas Wharton, or fuch one of 
them as (hall be then living; and I do hereby empower and 
dired my faid truftees to pay, alfign, transfec, and convey 
the fame accordingly. A n d I do authorize and empower my 
faid trudees, from time to time, as often as they (hall think 
proper, to alter and change the fecurities on which the faid 
refidue of my eftate and efieds (hall hereafter be placed out, 
and from time to time, as often as they (hall think fit, again , 
to place the fame out upon government, or fuch other |;ood 
and fuScient fecurity or fecurities, as they (hall think proper; 
and I do hereby alfo authorisce and enwower my faid trudees 
Tto apply the refpedive part or ihaye of any or either of my 
aforefaid children, or the refpedive paxt or (hare of any or 
-either of theif lawful ifTue {in cafe any or either of them dip 
under age leaving iffnt as aforefaid) of and in the faid refidue 
of my eftate and effeds for putting any or either of my faid 
children, his, her, ojr their lawful i(rue out t6 bufinefs, or 
any fuitable en^ploy, or for fetting him, her, or them up in 
bufinefs, or advancing him her or them refpedively, in any 
employ or otherwife, for his, her, or their refpedlive ad- 
vancement in the world by marrying, orotherwifehowfpever, 
any thing in this my will contained to the contrary thereof in 
any wife notwithftanding* And it is my will and meaning, 
ihat my faid trudees, or either of them, (hallijot be liable to 
T 4. aiifwer 
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anfwer or make good any lofs or lofles that fhall or may hap- 
fea to the aforefaid refidae of my eftate and efie^» m 
placing out the tnift moneys according to the dire&ons in 
this my will or in tranfadiing any money affairs, or other- 
wife rd^iting to or concerning the execution of the trufts men- 
tioned in this my will^ unlefs the fame (hall appear to happen 
by or through their or either of their willful negleA of default ; 
nor fhall either of them my faid truftees be anfwerable or 
accountable for the afts, deeds, receipts, or difburfements 
of the other of them; but each of them fhall be anfwerahle 
poly for his own feparate adls, deeds, receipts, and difburfe- 
ments : And I do hereby diredl that my faid truftees fhall 
and may pay and reimburfe themfelves and himfelf out of 
the aforefaid refidueofmy eftate andefieds, all reafonahle 
aud necefTary cofts, charges, and expences whatfoever, that 
they or either of them fhall or may bear, pay, be put unto, or 
fuihunin or abo^t the execution of this my will, or the trail 
«• hereby in them repofed. And lastly^ I do hereby no- 
minate, conflitute, and appoint my faid truftees the fkid John 
Jones and Thomas Jenkins, executors of this my laft will 
and teftament : and I do hereby alfo nominate, conflitute 
and, appoint my faid wife, fo long as ihe (hall continue my 
widow, and no longer, together with my faid truftees, guar- 
diansof my aforefaid fon James, and my daughters Mary and 
Elizabeth Wharton, and of all, any, and every fuch other 
child or children as I ihall have living, or that my faid wife 
inay be enfient with at the itiroe of my deaths- and do hereby 
revoke and make void all former and other will and wills by me 
fit any time heretofore made, and do declare this to be my 
laft will and tcftameht: In witness whereof I have at the 
bottom oflthe two firfi (heets ofthismy will (the whole where- 
of is contained in three (heets of paper) fubfcribed my name, 
and to this third and laft (heef, fet my ha nd and feal » this 
day of ' in the year of our Lord fj p 

^'t^/^vnS^^^ IVIf^LIAM WHARTON. 
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' To sppoint guardians any ^therhas power, aswasfhewn in page los. 

9 When the will is contained in more than one (heet of paper, the (heets in 
which it is contained are ufually tied together at the top with incle or tape, and 
then the teftator writes his name on the right hand fide, at the bottom of each, 
and puts his feal to the laft. The witneiTes write their names at the bottom 
on the left hand fide of all the Iheets ; in the laft whereof, over the place where 
tho(c write their names, it is wrote " Signed/ aU J, &c." [as in iNo« f-] but in 
jthe other Iheets only the finglc word " IFitncJJes" is wrote juft over the place 
Where they write their names. 

NUMBER 
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NUMBER VIL 

A Man jpoHeflcd of Real eftates, Copyhold eftates 
of inKeritancej Perfonal eftate, and Effects. 

!• Dt^ifesa Real eftate to one in Fee-Jtrnple* 

s.m An Annuity to a lifter for Life^ payable out of e^ety of Teflatorg 

Freehold and Copyhold efiates, except the Eft ate before de^ifed; 

to be paid by half yearly Payments free of all Charges, ^c. 

tjoiib Ponverfor Annuitant to enter and diftrain after tiventy 

Days Non-payment, 
3. Another Annuity to Wife out of fame Eftates^ payable in the fame 

Manner, and ivith the fame Po^er fo diftrain as given to the 

Sifter. 
4« Another to a Couftn out of fame Eftates^ payable tq her at a 

certain Sum per Week fexcluftve of her Hujhand s Control^ ) 

fwith fame Porwer to enter for Non-payment^ as given to the 

Sifter. 
5, De<uifes the Eftates ciargeable ivith all the Annuities to ^ot^er 

Sifter for Life. 
6f After the Siftt^rs Death 'vefts the fame in Truftees for preferring 

Contingencies^ ^c» 
7. De<vifes the Eftates to another Sifter for Life, 
S(P The fame to a Man for Life. Then to De^ifee*s Iftue in Tail 

Male; and in Default oflffue Male to his IJfue Female^ und 

the Heirs Male of their Bodies. 

9. In Default of Iffue from laft-mentioned Devifee^ devifes the 

Eftates to a Kinfmanfor Life. Then to Kinfman s Iffue in Tail 
Malcp 

10. Charges the Eftates ivith Payment of a certain Sum^ if laft-menm 

tioned De^vifte, or his Iffue ^ ba-ve them by the De<vife. 

1 1. If laft-mentioned De*vife.e die ^without Iffue; fame Eftates de'vifed 

to another Perfon for Life, and then to his iffue; and on Failure 
thereof to Teftators oivn right Heirs for e*ver. 

1 2. DireHs Debts y ^c. to be paid out of Perfonal eftate^ 

1 3. De*vtfes to a Public Charity. 

1 4. Pecuniary andfpeciftc Legacies to a Sifter. 

^. R^due to Wife, and appoints her and a Sifter Executrixes. 

JJJ THE NAME OF GoD, Amen. I Thomas Noble, 
of Fcnchurch-Strcet, in the cty ofLondon^ Efquirc, being 
iick and weak in body» but of found and difpofing mind« 
incajory, and underftanding, praifcd be God for the fame, 

do 
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do make aad declare this my lafl will and teflament, in 
!• manner and form following, that is to fay, I giv^e and devife 
all that my mefluage or tenement, land, and hereditaments, 
with the appanenances, fituate, lying, and being in the pa? 
riih of Rofenefne, in the county of Denbigh^ and non^ in the 
tenure or occupation of David Bruce, yeoman, unto William 
Noble, of the pari(h of St. Afaph, in the faid county of 
t. Denbigh, clerk, his heirs and afligns for ever: Also, I 
give^ grant ^nd devife unto my £fter Elizabeth Coleman, 
widow, and her affigns, for and during the term of her natu? 
ral life, one clear yearly annuity, rent-charge or fum of 40I, 
of lawful money pf Great Britain, to be iiHfing and payable 
. out of all and every other my freehold eilate or eftates, fituate 
and being in the county of Denbigh aforefaid, and the 
county o( Middlefex, or either of them, or elfewhere, 
not herein before devifed, and out of my copyhold leftate, 
fituate, lying, and being at Potters Bar in the faid county 
of Middlefex (which faid copyhold eilate I have furrendered 
to the ufe of this my will ^ ^) the faid annuity or rentrcharge 
to be paid to my faid fiilcr by equal half-yearly payments, 
the firft whereof to begin and be made at the end and expi- 
ration of fix kalendar months next after my dcpeafe, and 
always to be paid free and clear of and from all manner of 
taxes, charges, and impofitions whatfoevcr, to be taxed^ 
charged, or aiTeffed upon the faid annuity, or upon my faid 
fitter, in refpcft thereof by authority of parlianacnt, or 
otherwife howfoever ; and if It Ihall happen that the faid 
annuity or rent-charge of 40I, or any part- thereof, (hall be 
behind or unpaid by the fpace of 20 days next over or after 
any or either of the faid days whereon the fame is made pay- 
able, and ought to be paid as aforefaid ^being lawfully de- 
manded,) that then and from thenceforth:, and from time to 
time as often as the fame or any part thereof ihs^Il be fo i^ 
arrear and unpaid, it fhall and may be lawful to and for my 
faid Mcx ElizabetB Coleman, and her affigns, upon the 
faid freehold and copyhold eftate and eftates, every or any 
part or parts thereof, to enter and dift rain, and the diftreft 
• and diftrefles there found to take, lead, drive, and carry 
away, and to impound, detain, or otherwife to fell and 
difpofe of the fame, until thereby or otherwife, (he and 
they (hair be lawfully fatisfied and paid fuch annuity ot 
yearly rent-charge, or fo much thereof as (hall be in arrear, 
k Sec the rcafon of this furrcnder, page 128. 

together 
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tfip^hcx with all coftf, charges, find expences whatfocvcr as 
3« Ihall be occafioni^d by fuch entry, diftrcfs and falc ^ Also, I 
give, grant, and dcvife unto my beloved wife Jane^ Noble and 
her afligns, one annuity or clear yearly rent charge of 40I, 
of kwfiil money oif Gi^at ^itaiif, for and during the te^m of 
her natural life, to be iffuing and p.^yable out of and from 
fill and every my faid other freehold and copyhold eftate an4 
cftates aforefaid, not herein before pajiticulayly devifed, and 
to be payable to her half-yearly ; in the manner and with 
the like power for my foid wife Jane Noble to ciiter upon 
the faid premifes, and to make diftfefs and diftrefles, and 
to make fale thereof in cafe of non-payment of fuch an- 
nuity, or any part thereof, as is herein before given to my 
fifter Elizabeth Coleman,* in cafe of non-payment of her 
jmnuity or rent-charge of 40I, or any part thereof as afore- 

4. faid. Also, I give, grant, and devife unto my coufm Fran- 
ces Julian, wife of John Julian, of Wrexham, in the county 
pf Denbigh afofcfaid, tallow-chandler, one other annuity or 
clear yearly rept-charge of lol 8s of lawful money of 
Great Britain, for and during the term of her natural life, 
to be iifuing and payable out of and from all and every my 
faid o^her freehold ^nd copyhold eftate and eftates aforefaid, 
^ot herein before particularly devifed, and to be paid to her* 
weekly after the rate of 4s a week ; and her receipt (hall be 
9L fuffiqient difcharge for the fame, which ihall not be fubjedl 
to the control or intermeddling of her faid hulband John 
Julian ; with the like power and with the fame authority 
for the faid Frances Julian to enter upon the faid premifes, 
and to make diftrefs and diftrefles, and to make fale^ thereof 
in cafe of non-payment of fuch annuity, or any part thereof, 
as is herein before given to my faid fifter Elizabeth Co'e- 
man, in cafe of non-payment of her annuity or rent-charge 

5. of4olayear^ or any part thereof as aforefaid. Also, I 
give and devife all and every other my faid freehold and 
copyhold eftate and eftates wherefoevcr as aforefaid, not 
herein before particularly devifed, but charged and charge- 

• This annuity being charged An real eftate, the executor has no more con- 
cern therewith than he has with a devife of real eftate. mentioned page 166, 
wherefore the annuitant may enter and make diftrefs and fale without his 
intervention. — It is moft ufvial to make an annuity payable from thclirft quar- 
ter day after tcftator' s death, as in No* VIII. claufc 2. page 2S7, a88, 

" ' able 
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able with the pajmont of the faid refpefUve yearly an. 
naities or rent-charges herein before particularly mentioned^ 
nnto my fitter Mary Noble, foinftcr, for and during the term 

6. of her natural life: And trom and immediately after the 
determination of thateftate, by forfeitureor otherwife, Igire 
and devife the fame ahd every part thereof, unto James 
Spence and Daniel Dowling, of Tottenham-court-road, in 
the faid county of Middlefex, gentlemen, and to their heirs, 
in truft only, to preferve and fupport the contingent remain- 
ders and ufes herein after limited from being defeated, 
barred or deftroyed ; and for that purpofe, from time to 
time, and at all times, to make entries and bring adions as 
occafion may be or require : neverthelefs to permit and fuf- 
fcr the faid Mary Noble to receive and take the rents, ifiiies, 
and profits thereof for and during the term of her natural 

n, life: And from and immediately after the deceafe of my 
faid fifter Mary Noble, I give and devife all and every my 
faid other freenold and copyhold eftate and eftates, fo gfvea 
to my faid fifter Mary Noble, for life as aforefaid, and 
charged and chargeable with the feveral and refpe^ve 
annuities as aforefaid, unto and to the ufe of my faid 
' fifter Elizabeth Coleman durinjj the term of her natural 
life; and from and immediately after the determination 
ofthateftate by forfeiture or otherwife, then I give and 
devife the fajne, and every part thereof, unto the faid James 
Spence and Daniel Dowling, and their heirs in truft as 
aforefaid, to preferve and fupport, &c. [as in claufe 6, only a 

8. different name\ I And after her deceafe, then I give and 
devife all and every my faid other freehold and copyhold 
jcftate and eftates wherefoever, devifed to my faid fifter Eli- 
zabeth Coleman as aforefaid, and charged and chargeable as 
aforefaid, unto the faid William Noble for and during the 
term of his natural life ; and from and immediately after the 
determination of that eftate by forfeiture or otherwi/e, I give 
and devife the fame, and every part thereof, unto the faid 
James Spence and Daniel Dowling and their heirs, in truft 
as aforefaid to preferve and fupport, &c, \as in claufe 6, only 
a different name] : and from and immediately after the de- 
ceafe of the faid William Noble, I give and devife alt and 
every my faid other freehold and copyhold eftate and 
eftates fo given to the faid William Noble for life as 
aforefaid, and charged and chargeable as aforefaid, unto 
and to the ufe and behoof of the firft fon lawfully begotten, 
or to be begotten of the faid William Noble, and the heirs 
male of the body of fuch firft fon lawfully ifluing.; and for 
default of fuch iffue, to the ufe and behoof of the fecond, 
third, and all and every other fon ^nd fons of the faid Wil- 
liam 
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liam Noble^ and the heirs male of the body and bodies of 
fuch fecondj third, and other Ton and fons lawfully begotten 
or to be begotten, feverally and fucceiCvely, as they fhall be 
in feniority of age and priority of birth ; that is to fay, the 
eldeft offoch fon and fons, and the heirs male ofhis and their 
body and bodies being always to be preferred before the 
younger of fuch fon and fo/is, and the heirs male of his and 
their body and bodies lawfully to be begotten ; and for de- 
fault of fuch iffue, then I give and devile all and every my 
faid other freehold and copyhold eftate and eftates. whereioever 
as aforefaid devifed, to thefirft daughter of the faid William 
Noble, lawfully begotten or to be begotten, and to the heirs 
male of the body of fuch firft daughter lawfully iffuing ; and 
for default of fuch iffue, then to the ufe and behoof of the 
fecond, third, and all and every other daughter and daughters 
of the faid William Noble, and to the heirs male of the body 
and bodies of fuch fecond, third, and other daughter lawfully 
begotten, or to be begotten, feverally and fucceflively, as they 
9; (hall be in feniority of age and priority of birth : And for 
default of fuch iffue, then I give and devife all and every my 
faid other freehold and copyhold eftate and eftates where- 
foever, fo devifed to the iffua of the faid Willian) Noble as 
aforefaid, and charged and chargeable as aforefaid, unto and 
to my kinfman John Banks, fon of Thomas Banks of Wrex- 
ham, in the county of Denbigh aforefaid, tallow-chandler^ 
by Jane his wife, fox and during the term ofhis natural life; 
and from and immediately after the determination of that 
eftate, by forfeiture or otherwife, then I give and devife the 
fame, and every part thereof, unto the faid James S|>ence and 
Daniel Dowling, and their heirs in troft as aforefaid, to pre- 
ferve and fupport, &c. [as in claufe 6, only a different name], 
and from andimmediately after the deceafe of the faid John 
Banks, I give and devife all and every my faid other freehold 
and copyhold eftate and eftates wherefoever, fo given to tho 
faid John Banks for life, as aforefaid, and charged and 
chargeable as aforefaid, unto and to the ufe of the firft fon of 
the (aid John Banks, lawfully begotten, &c. [the fame as to 

1^ the iffue (4^ William Noble in claufe 8.] : And my will is, that 
in cafe the abovenamed John Banks or his iffue (hall at any 
time hereafter be feifedor poffeffed of the freehold and copy- 
hold eftates fo devifed as aforefaid, the fum of 1 ool (hall 
then be paid to William Banks, brother of the faid John 
Banks; and I do hereby charge the faid eftates with the 

J i« payment thereof accordingly : And for default of fuch iffue 
of the faid Joha Banks, I give and devife all and every my 
fajkl other freehold and copyhold eftate and efts^tes where- 
foever, fo devifed to the iffue of the faid Jol^n lUnks, as 
aforeiaid, and charged and chargeabk with the payment of 

the 
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.the feveral annuities^ as afoxefaidi unto and to Thomas Wat* 
fon, of» &c. and his iQue [in/ame maimer as de^ifed to WUliam 
Nohie in cUufe 8.] : and for want of fuch iflue^ to my own 

1 2. right heirs for ever ^ An d I do will, order, and diredl, that 
all my jaft debts, funeral expences, and the charges of proT« 
ing this my will, be, by my executors herein after named/ 
paid and difcharged out of my perfonal eftate ; and aftd 

I J, payment thereof, I give and bequeath to the prefident, 
treafurer, and governors of Chrift's Hofpital, London, the 
fum of 20ol for the ufe of the faid hofpital ; the fame to be 

J 4. paid within nine months after my deceafe. Ax^so, I give 
and bequeath unto my faid filler Elizabeth Coleman^ tfaefam 
of 20I, my gold watch, filver pint and quart cops, marked 

15. T. N, and all my filver tea-fpoons. All the reft, refidoc 
and remainder of my perfonal eftate, of what nature or kind 
foever, I give and bequeath the fame, and e^txy P^urt thereof 
(after the payment of my debts, funeral expences, charges 
of proving this my will, and legacies as aforefaid) onto mj 
faid wife Jane Noble : And I do hereby nominate, conftitute, 
and appoint my faid wife Jane Noble, and my faid fifter 
Elizabeth Coleman, executrixes of this my laft will and tefta- 
ment; hereby revoking an^ making void allfo^er wills and 

1 By thofc devifet and' timitations begun at c1aufe5,niay be perceived hows 
man may limit hit lands to as many perfons at are in being for life, vritb re- 
mainderi 10 tail to.ai many of them as he thinks fits and hereby he ads eon* 
fiftenc with the rules pf law and equity \ as here, although neither of the perfoos 
to whom ihofeeftates arc in tjiis manner devified for Jife; can convey for any 
longer term than his or her own life ; yet the ifTue to whom the eftates are li- 
mited, and who will .by this devife take efbtes tail, either of them, when in poA 
feflioA, m^ be enabled, by fufiering a common recovery, to convey the inherit* 
lance: So where real eftate is devifed to any one in fee tail general (dcfignedp. 
115. a.) without any remainder or reverfion expeAant thereon, the entail may De 

effectually barred by a fine. Conceruing a remainder we gave a hint in page 

33; and here we have a defcrlption both of a remainder and reverfion, as here 
we fee eftates are given to leveral perfons for life, wiih limitations to their iflue 
in tail, which are called remainders ; and for want of fach IfTue the teftator uU 
Cimately gives the estates to his own right heirs for ever, which latter is called a 
reverfion, and thia would have exiftrd had the teftator made no mention thereof; 
for if there be a gift for life or in tail, and no difpofitlon of the fee, the rever- 
fion is, without any fpecial refervation, vefltd in the donor by a£l of law, and 
the fee will return to him or his heirs after the eftate carved thereout is fpent, 
unlefs prevented by a recovery being fuf!ered. Now where there is no remainder 
over the tenant in tail general may effectually bar the enuil by a fine, provided 
he hath alfo the reverfion in himfelf, which he may poftibly have on the donor's 
death, as being his right heir. But where there is any remainder over, or a re- 
verfion that is not in the tenant in tail, a recovery fhould be fuffered for efFec- 
tually barring the whole. To explain the reafon of this and other points here 
touched upon, a copious treatment on the doClrtne of remainders, reverfions, 
finest and recoveries, would be requifite ; and as this might probably be tedioui 
to fome of our readers, and likcwile would be rather an invafion on the general 
fubjeCls of this work, we (hall refer fuch as are defirous of fuller information, 
toJBlack,Com.# Y. \^y 175. 3^9. 357. where this doC^rine is difeufled. 

tcfta- 
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tcftaments at anytime heretofore by m^ made, and do de- 
clare this to be my laft will and teftament. In witness 
whereof I have, at the bottom of the three firft fhects of 
this my will (the whole whereof is contained in four 
fheets of papcr)^ fubfcribed my narde, and to this fourth 
and lail iheet my hand and feal, the day of 

in the year of our Lord 1 7 



Signed, fealed, &c. las in No. I. THOMAS NORT F ^ ST 

i^nlyherc mufl bt three a;tm#^.l • 5f 8 

2Lo 

NUMBER VlII. 

A Man makes his Will of his Real eftate only, 
and devifes the fame to a Single Woman, charge- 
able with an Annuity given to his Natural Daugh-^ 
ter thereout. 

1. btvifesiht Eftate fubjeEt to the Annuity. ^ 

2. Gives the Annuity payable Half yearly^ with Power to entet 
and dijirain after 20 Days Non-payment. 

.3. Power to enter and receive the Rents after 40 Days Non^ 
payment* 

IN THE NAME OF GoD, Amev. I M. J, of thc parijfh 

of in the county of Middlefex, gentleman, being in 

health of body, and of found and difpofmg mind, memory, 
and underdanding, praifed be God tor the fame, do make 

1, this my laft will, in manner following ; I give and devife 

unto Ifabella Puella, of the parifh of aforefaid, fingle 

woman, all thatmymefTuage, tenement, land, and heredi- 
taments, with the appurtenances, fituate, lying, and being 
at — — , and now in tne tenure or occupation of ■. 1 ; To 
^i o LD unto her the faid Ifabella PuelJa, her heirs and'afligns 
for ever; Subject neverthelefs to, and charged and charge- 
able with, the annuity, yearly rent, or fum of forty pounds, 

.^. herein after mentioned. And I do hereby give, devife, 
, and bequeath, unto Jane Puella rthe natural daughter of 
the faid Ifabella Puella), and her aliigns, for and duririg thei 
term of her natural life, one annuity or clear yearly rent or 
fum of 40I of lawful money of Great Britain, free of taxes 
and other dedu£lions parliamentary or other wife, to be iffu- 
ing and payable out of the faid mefl'uage or tenement, land, 
and hereditaments, and to be paid and payable by half ycarl^y 

payments 
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payments, at and upen the feaft-daysof ^a//v/ John the Baptifi 
and the binh of our Lord Chrift; the firft payment theieoC 
to be on fuch of the fame feaft-days as (hall firft and next 
happen after my deceafe ; and I do hereby charge and fab- 
jea the faid meiTuage or tenement, land, and hereditaments, 
to and with the payment of the faid annuity, yearly rent, 
or fum of 40I, accordingly : and my will is, that in cafe the 
faid annuity, or any part thereof, (hall be behind or unpaid 
by the fpacc of twenty dap next after either of the afordaid 
feaft-days, whereon the fame is herein before dire^ed to be 
paid as aforefald (being lawfully demanded}, that th^n aad 
lo often as the fame, or any nart thereof, (hall be fo in arrear, 
it ihall and may be lawful for the faid Jane Puella^ and her 
afliens, to enter upon the faid premifes charged with the 
faid annuity as aforefald, and diltrain for theikme, or for fa 
much thereof as (hall be fo in arrear, and the diftrefs and 
diflrefles then and there found to detain and keep^ unfll 
(he (hall be fully paid and fatisfied all fuch arrearages, with 
cofts a.id. charges in and about the making and keeping 
3. thereof. And in cafe the faid annuity, or any part there- 
of, (hall be behind and unpaid by the fpace of forty days 
next after either of the faid days of payment whereon the 
fame ought to be paid as aforefaid, that then and fo oftdi 
as the lame, or any part thereof (hall be fo in arrear, it 
(hall and may be lawful for the faid Jane Puella and her 
afliens, into all and fmgular the premifes charged with the 
faid annuity as aforefaid, to enter, and the rents, i(rues, and 

Jrofits thereof to receive and take,, until (he be therewith 
nd thereby, or by the perfon or perfons who (hall be then 
entitled to the immediate po(ie(fion of the premifes, paid and 
fatis(ied the fame, and ^.v^ty part thereof, and all the arrears 
thereof incurred beforehand that (hall incur daring fuch time 
as (he (hall receive the renttf, i(rues, and profits thereof, or 
be entitled to receive the fame by virtue of fuch entry to fee 
made as aforefald, together with her coft, charges, and eif- 
pences, laid out and fuHained by reafon of the non-payment 
thereof, or any part thereof". In witness whereof I have 
hereunto (et my hand and fealj the day of in the 

year of our Lord 17 . 



^r^ 



SlGNlD, fealed, &c. [/?/ in No. \.\ lU T '* S 

only here mujlbe three wtnejfa.'l J ^i^ J- Jfif 

5i- o . 



*" KTbere the will concerns only hvd there is no need ofan' execufor, neit'W 
OVg^it U to be proved in tli»? fpiritual muft, as mentioned p. 189. For cftablift- 
ing the fame, and pcrprtuatinjjj the t^-ftrrooDTey thereof, it may be pioved m 
cJiaaoeryi as mentioned page 2 18,2; 9. 
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NUMBER iX, 
A C O 13 I C I Li 

Whereby a Will is altered and riew Legacies giveft. 

WHEREAS I John Maiining, of Fleet-ftrdbti in the citjr of 
liOndon, hofier^ have made and duty dxecnted my laft will ddd 
tcftament in wf iting» bearing date ihe 4th day of September 
1787, and thereby given and bequeathed the ftim of 200I ilnto 
Thomas Man: Now, I do hereby revoke and make void thie 
faid legacy of i(jk>l« (b giveh and be4ueathed by my faid will 
unto the faid Thomas Man, and do give and bequeath the faid 
fum of aool unto James Franks, of Cheapfide^ London, haber* 
dafher ; Also, I do revoke and make void the two feveral 
legacies of lool at)iece, given and bequeathed by my faid 
, will onto Chriftopher Ham and William Ham, and do giv^ and 
bequeath unto the faid Chriftopher Ham and William Ham the 
fum of 40I apiece, and no more : And I do hereby give and be- 
queath unto Richard Win, of Fofter-lane, London, cbrdwainer, 
the fum of i aoL And I do ordain and declafe this prefefit 
writing to be a^ codicil to my faid will, and that the fame ihall' 
be annexed thereto, and taken as part thereof; and do coiifirm my 
faid will in every patticulaf thereof thkt is not hereby ^tered or 
revoked : In witnbss whereof I hav^ to this codicil fet my 
hand and feal the day of in the year 

of our Lord 1 7 

BtGNED, Jeatei^ Jectartd^ and" r~1 

pvhlijbed, hjf tbt /aid John f-S 

Manning, as and fw a codicil JOJiN MANNING^ c/jfj 

$9 he annexed to hit lafi nvilf §. ^ 
and t^ament^ and to he taktn 
td part thereof^ in ttte pre/enct 

Twowitneffijs. [See i codicil difciibed, jttge i8^, i$6. 



O 
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NUMBER X. 
A Nuncupative Will. 

The LAST wfLt of Thomas Mors, late of Rode-lanc, in the 
city of London^ eentleman, dcceafcd, decUred by him by 
v^rds of mouth the 4th day of September 1785. [^Here in/ert 
the words as /poken by the dectajtd^ and conclude thus'] : Thole 
were the words fpoken by the faid deceaied Thomas Mors, 
in the prefcnce of us who have hereunto, fttbfcribed o«r 
names as witneiTes thereof, this day of ^7 • 

Three wttneiles. [Sec a definition of this will, p. 1 75^ 1 76.J 

NUMBER XL 

A Release or Discharge for a Legacy. — Seethe 
Sump on which this and the. two following forms 
are to be written". Page 64—^6. 

' TO ALL TO WH OM thcfc ptefents fliall come, I John Franks 
«f Woodftrcct, in the city of London, filveifmith, iendgreeting, 
Wh e REAsThomas Smith, late of Fleet-ditch, in the laid city of 
London, butcher, deceafed, in and by his lad will and tefta- 
ment in writing, bearing date on or about the 4th day of Sep- 
tember tj%^9 did give and bedueath unto me the faid John 
franks the fum of 60I, and the faid Thomas Smith, by his faid 
will, made and conflituted William Mun andjames Dun, exe- 
cutors thereof. Now KNOW ALL by thefe prefentr, That I the 
faid John Frank$ dp hereby acknowledge to have received of 
and JFrom the faid William Mun and JaMes Dun, the faid fum of 
6oi^ (<> given and bequeathed to me in and by the faid will of 

■ The ftamps on which tbofe dircharg,es ar« to be written^ b«n§ very cdn- 
fiderable in price.fontLe perfoos through timidity muy be afraid to write theieoo, 
leaft they ihould fpoil their work, and thereby loie both the ftamp tnd their 
labour ; wherefore to obviate any fcnfple of this kind, we may obferve, that 
the ftamp need not be loft, if the writing thereoA (hovld not he carried into exe- 
cution; it being very conmon for young clerks and writers^ either through in- 
attention, or deificiency of knowledge, to render their writing fo defcQivc, as 
that the paper or parchment thereby becomes uielefs, and is thfbwn afide; yet 
the ftamp or duty thereon will not be loft,4f. the ufelels writing ia carried to and 
left at the ftamp ofiice at Somerfet-place, and there oath be made that no ufe 
was ever made thereof, or benefit or advantage derived therefrom ; as thereon 
a new ftamp will be allowed in the roompf that^^iled ; and la when Aisfor- 
tunes of this kind happen in the country, if the fpoilcd wrijLing is carried to, 
and left with th^ diftributer of the ftamps, and oath made before him as abou 
mentioncdf a new ftaoay will be aUvwcd. 1 

the 
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«lie faid Thomas Smith as aforefaid, and thereof^ and of and 
jfrom every part thfcreof, dp futty, cle^jAy, gnd abfolutcly acquit, 
Tclcafe, and for ever difcharge, the faid William Mun and James 
Dun, their heirs, executors, admin iftrators, and aifigns^ and 
alfo the cftatc and efk&s of the faid teftator, and every part 
thereof; And in cottfidesation theieof, I the faid John Frtoks 
do^ for ^yfelf, Q>y extsc^tors, adminiftrators, and a^)gns, vemife 
and releafe onto the faid Wijli^m Mun and James Cun^ their 
heirs, executors, and. adminiftrators, all and all manner of afiion 
and adlions, caufe and canfes of a£Ho», iuits^ legacies, fum and 
iums of money, judgements, executions, claims and demands 
whacfoever, both at law and in ecfaky, which againft the /aid 
"William Mun and James Dun, their heirs, executors, or admi- 
jiiHraCprs, or the-efUte or efie^s of th^ faid tdldtbr,' I * the faid - 
John Franks ever had, or which I, myexecators, admin iArators« 
or afligns, can or may have, chnm, challenge, or demand,' for^ 
or b^ reafon or means, or on account of t& faid f^m df -601, 
io given and bequeathed to me in and b^ the faid laft witt and 
teflament of the laid Thomas Smith as aforefaid. Ik witness 
whereof I the faid John fTninks have hereunto (tt my hand and 
Ibai the dav of in the year of oor Lord « 1 7 



3£ A LED and dtiiv§red .^ ^ 

in the fre/ence of ^ JOHN' FRANKS. t/j8. 

Simon Simpibn, £0 

J^oabMoor. lJj 

** Figures arc put here for the fake of brevity, b«t deetb as well tt "^ills 
ilioulci be vrritten in words at full length; and 'as this and the other forms 
l^re^/ter lai^ down arejjrec^denttfordeeds^ we ihatlmake a few -brief ob- 
lirvations ecmceming fealing, 1ignmg» and delivering, or what fl termed, 
executing tHe Ca^ie, after being written on paper or paichfnrnt legally 
Itamped ; in order that thereby the whole proceeding ipay be znaiie valid in* 
law. And preparatory^ hereto we may firft taricc notice of what has been merw-" 
tioned,' p. i^t, concerning reading a will, ^-iiich is alio aji^licable to a decd^ as 
for makiogagood deedy k is rocj^Ilite that it be r«d wherever any "f the parties 
defire it; and if it'be not done on his requeft the deed i« void «s to him. If 
he can he (h<niid retd it himfelf : if he be blind of illiterate another mul^i'cnd 
it to him. If it bCiread falfelyi it will be voldj at if aft fir lb jimch a» is 
mifrecitcd, unlefs k be agreed by coUufion that the deed lliall be read falfe oa 
purpofc to make it void^ .for in fuch cafi: it ihatl bind the fraudulent party. 
i^lack. Com. 2 V. 30^^, •Th.e deed being , thus perf<:<f^ly rea4f it is rejqujlittt 
that the party feal it, whicK isufually done by his putting any fcal upon the 
waiKamlimpreilianaaile theseon by die perfon who prepared tlie deed; and 
likewife fee fhoul.diign it, hy .writing his nain.e ^jn tbc above .fonri ; hut if 
he cannot write his name he m#y, as is ufual, make a mark willv his pen. op- 
pofite theieal, which is moft commonly made' in this form X . The paity 
having now felled a.nd ligoid, the next re<jmfite topcrfe^ing the deed is, that 
he delivei it abfolutely; tlu* ufual method whereof is, for liim to takt: the fame 
up in hia hand a<id fay *'l deliver this as my a£l and deed," and thtTeu}x>n de- 
liver it down on (he table or place from whence he Toufc it up, or to the p^rty 
to whom it is made. From this tradition of drlivcry the deed on^y takes 
efiWl ; for if Xhe date be falfe or impoflible the delivery afccrtains the time of 
it; andheiiebyiheparty delivering adopts the iraling if another perfon and 
not himfelf Ibould hav.- fealcd it, and by a parity of reafon, the iigning alfo, 
anil makes them both his own. Klack. Com. 2 V. 306. The det-d being 
thus executed in the pnfence of witneflrs (wholhouJdbc pcrfonifiifuUcrclled), 
(hufc fubfcribe their uames as in ^^ iib^yp fofia* 
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NUMBER XII. 

PisCHAEOE to Executors where the TclUtor be-r 
queatbed the Refidue of his Eftate apd EiFeds to 
diem, upon truft for his Children, with a benefit 
to Ac Survivors if either ihoqid die umier age. 
r — rStamp referred tp in No. XJ. 

|. Recites the Will emd heqmeft to the Tntftees^ with the sv^ttiaa 

Trmfis^ 
U The Hfi{ftee$* power ofafflyiug the ChiUreu's Share for fmttin^ 

ibem to Bufinefu &r. 
3* Th,mi Teftatorieft ^ CbiUrem^ alfofwhom ^uv iromgt ond that 

the Trtifiees proved hit Will, ^c. 
if That one Child hath attained zx Years of Age; and fy the 

Tmftees* Account the % Children haive been advanced d^reut 

Snms; and that iOOf^ofTeftator*s Mate is tmdifp^ed of 
g. That for making ^ fondl Dpuifioni the/everal Snms advanced 
for each Child are added to the iQOO/; and the fvhole divided 

into 3 eqnal Shares, and out ofeachfffarate Share dedtsSted the 
Jepaficsfe JSftms ^dva^^id. 
(6, Child of Age relea/es tefiator's Eflate» and ^he Trnfiees^ of all 

future Claims ^^cept tvhat may accrue to bint hf either of the 
jounger Cffildrf^ ping under Age^ 

TO 4L|. TO WHOM thisffK p^fcnts (hall come, Amos Bp4 
oftheparilh ofSt. Mamnin the field), iq the county of 
y. Middlefex, ironmonger, fends /r^r//ir/f Wbeekas Charlet 
fie»I, late pf the faid parifli of St. Maftin to the Fields, 
linen-draper, deceafed, in ;^n4 by his laft ^ill |in4 teftament 
in writing, beasing date qn or abput the Sth day of June 
1785, after h^vihg thcfeby beqtieat^ied flyers l^g^cies, 
did give and beqi^ath all the reft refidue and remainder of 
his plate, chin^, houfebpid goods, and furniture, and all 
other his goods, chattel?, iftock in trade, eftate and ^flj, 
of what nature or kind ft?cvcr, to David Evan^ ?ind Francis 
Gifford, To HOLp j^ntp th^m, their exepntors, adminiftra- 
trfrs, and affigns, ppon this fpecial truft and confidence, 
that they the ftiid truftpes, pr the furvivor of them, or thp 
executors, or adminiftrators, of foch fufvivor, (hould, as 
foon as convenient after his death, f(;Il and difpofe theteof, 
j^p/i p^ll in and receive allfuch debts, fum or fums of xnoneyi 

»5 
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^t flioBld be dae or owing to him at the time of his death»tnd 
place the inoneys arifing hj fuch iaic or difpofal, and the mo- 
neys fo to be called in and received, upon goverment or odier 
good and fafficient fecurity, in theii own names, and in fuch 
manner as they fhould think proper: And also in trull that 
they fliould receive the intereft and dividends thereof from, 
time lo time as the fame (hould become payable, and pay, ap. 
fly, and dilpofe of tlie fame, or a fufficient part thereof, for 
and towards the mkintenance, education, fapport,and bring- 
ing up, of his fon the faid Amos, and his daughters Hannah 
and Jane Beal, and fuch other child or children as he (hould 
liave living, or that his wife might be enfient with at the time 
pfkisdeAth, until his feid children fhould feverally and rcfpec 
xiirely attain their feveral and refpeftive ages of 21 years ; 
and when and as his faid children Ihould feverally andrefpec- 
^Ively attain their faid ages of 21 years; in truft to pay, at 
fign, transfer, and convey all the faid refidueof his eftateand 
iffeth, with the intereft, dividends, and produce thereof, as 
ihould Qothave ^n applied for and towards the maintenance 
and education of his faid children as aforefaid, or for putting 
any or either of them to bufinefs, or otherwifc advancing any 
oretther oftheminlife, purfuant to the power in his Ihid 
will for that purpofc aftenvards contained, equally unto 
and amongft all bis faid children, when and as they fhould 
feverally ami refpeftively attain their faid ages of 21 years; 
and incafe any or either of his faid children ihould happen 
to die before having attained 21 years of age, without leav- 
ing ifluc of his or her body lawfully begotten ; then in truft 
to pay, affign, transfer and convey, all the faid refidue of his 
eftate and effeds, and the intereft, dividends, and produce 
thereof, or fuch part thereof as (hould remain unapplied 
as aforefaid, uato fuch of his faid children as Ihotild 
live to attain hi^, her, or their refpedlive age or ages of 
a* 2X years, ftiare and fhare alike if more than one: Akt» 
wHKRB^s the (aid Charles Beal in and by his faid will^ 
did authorize and empower his faid truftees to apply the 
rcfpeftive part or fliare fif any or either of his aforefaid 
, children, of and in the faid refidue of his eftate and effe^s, 
for putting any or either of them, his, her, or their, lawful 
Iffue, out to b«finei«, or any fuitable employ, or for fcttir.» 
him, her, or them, up in bufinefs, or advancing htm, her, or 
Acm, refpeftively in any employ or otherwjfe, for his, her, 
ffi fbdr, rcfpcftivc advancement in t{ie world by marrying 

or 
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or odicn^'ifc howfoevcr; and^thefaidte{l^tornominated«fon^ 
ftimted and appointed the faidtruftees, the faid David EYans 
and FianciA GiflFord, executors of his faid laft will and te&- 
. ment^ as in and by the fame, relation being tberennto had, 
what is hereiii before in part recited will more fully and at 
3« large appi^ar : And whereas the faid teilator died without 
altering or revoking his faid will, leaving his afor^faidj chil< 

■ dien, his only iflue him furviving (all of whom are now }iv. 

. ing); and (hortly after his death the fai4 Pavid Evans ^nd 
Francis Gifford, proved his faid will in ^ pxerogativc court 
of Canterbury, and took upon them the &idexecu|orfhipiLn4 

4* truft: Akd whereas the faid Amos S^al hath attained his 

. faid age of 21 years, and the faid draftees h^^e made ap an 
account of and concerning the faid refidqary eftateandefib^s, 
and all moneys received and p^ by them* ia porlt^ce of 
the faid truft and executoz^hlp, whereby it appears they have 
advanced, paid, laid out, and expended, to, £ot, aaii on ac. 
count of the faid Amos Beal, the fumof 400I. to,fQr,andon 
account of the faid Hannah Beal, the fum of 300!^ and to, for, 
and on account of the faid Jane BeaU the fum of 3.50I ;, and 
that there is now remaining in their hands, and on good (ecu- 
rity as placed out by them, the fum .of i oopl ; of and ivloBg- 
ing to the faid refiduary eilate and efie^ of the ifasd Charles 
f» Beal : And whe&sas for making a juft aodiegisal divifion 

. of the faid fum loool among the aforefaid 3u:hildren, pnr* 

fuantlo the faid laft will and tcftament^of the iaid -Chades 

. Beal, it is agreed to add the aibrafaid three feveral fams of 

^ 409], 300I, and 250I, to the faid fum of lOooi, which makes 

i the fame 1 950I, and then to divide the whole into throe equal 
(hares, and dedud out of each third part what hasreipedively 

* been advanced, paid, laid out, and expended, to, for, and on 

account of each child, whereby the ihare of the faid Amos 

6, Beal therein appears to be the fum of 250I. Now these 

FassENTs WITNESS, that as well for and in coniideration of 

. the faid fum of 4 ool, heretofore advanced, paid, laid out, and 

, expended, to, for, and on account of the faid Amos Beal as 

^ aiorefaid, and of the faid/fum 250I, to him in hand paid by 
the faid David Evans and Francis Gifford, at or before the ex- 

? ecution of thefe prefents^ the receipt whereof is hereby ac- 
knowledged, he the faid Amos Beal hath, rcmif^d, releafcd, 
and for ever difcharged, and by thefe prefents doth, remife, 
rcleafe, and for ever difcharge the faid DavidEvaos and Francis 
GifFp^rd, thei/executors, adminiflratcrs, and affigns j.of aivl frpm 

all 
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all the cftatc, right, title, intereft, property, claim, and de. 
tnand whatfoever, both at law and in equity, of him the faid 
Amos Bcal, of, in and to, the faid rcfidue of the eftate and 
eUcdsof the faid Charles Beal deceafed, by virtue of his 
laid will or othcrwife howfoever ; And also of and from 
all and all manner of a6iion and a8:ions, fuits, bills, bonds, 
writings, obligations, debts, dues, duties, reckonings, ac- 
counts, fum and fums of money, judgments, executions, 
extent^ quarrels, controverfies, trefpafles, damages and 
demands whatfoever, both at law and in equity, or othcr- 
wife howfoever, which againfl the faid Davia Evans and 
Francis GifFordjOrcithcr of them, in their or either of their 
owft right, or as truftees, or executors, conftituted and ap- 
pointed in and by the faid laft will and tcflament of the 
laid Charles fieal deceafed, or otherwife, he the faid Amos 
Beal Aow hath,' or ever had, or which he, his executors, ad- 
mini ftrators, or alligns, {hall or may hereafter have, claim, 
challenge,' or demand, for or by reafon, or means, or 
on account thereof, ot for or by reafon, or means, or 
•on account of the faid rcfiduary eftate and effcfts of the 
faid Charles Bcal, or for or by reafon, or means, of any 
aft, matter, or thing, incident or relative thereto, from 
the beginning of the world to the day of the date hereof, 
(Save and except all fuch eftate, right, title, and inte- 
reft, as may accrue to him the faid Amos Bcal, or which 
he may at any time hereafter have, claim, challenge or 
demand, of, in, or unto the faid refiduarv eftate and ef- 
fefts of the faid Charles Beal deceafecl, or ariy part or 
parcel thereof, from, by, or on account of the death of 
both or either of the aforefaid Hannah and Jane Beal, 
which is not intended by thefe prefents to be releafed) : 
In witness whereof the faid Amos Bcal hath hereunto 
let his haad and feal, &c. [as in N^. XL] 

N U M B»E R XIII. 

Discharge for Legacies by Hufband and Wife '— 
Stamp referred to in No. XL 

To ALL TO WHOM thcfc prcfcnts (hall comc^ And rcw Baker, 
of Milk-ftreet, Cheaplide, in the city of London, cordwainer, 

p Whore any legacy ii given to a woman who Aarriea before the fame is paid 
or delivered to her, the hulband Ihoold join in the difchar^e. So like wife if a 
legacy be given to a woman during her marriage; unlcfsin either of thofe cal«a 
it (hould appear clear by the will that the huibaod can in no wifehavejiay claim 
lhercto> or imerferencc there with*— Coiiceriua2,tbia| fee p, 130. 169. 

and 
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and Catbarine his wife^ fend grttting. Wh b r e a t David ETtm 
late of Miik-ftrcet aforefaid, vicliialler) in and by Iiis laf( will and 
teftament in writin^^ bearing date on or about the 8 th day of Jane 
\']%%%^^Z\vz and bequeath unto the (aid Catharinei by her then 
name and defcription of his coufm Catharine Ford, fpinftef, the 
bed with a mahogany four poil bcdflead, bolfter and pillow, and 
the mahogjiny cheft upon draws, together with ilx hair bottom 
mahogany chairs, and pillow and claw mahogany table boaidi 
parcel of the furniture in the room over the dining-room, on the 
two pair of ilalrs in the dwelling-houfe of the faid David Evans; 
and alfo did give and bequeath unto the faid Catharine the 
fum of I col; and the faid David Evans nominated and ap* 
pointed George Hand, and James Knowel, executors of hii 
faid will, who fincc his death have duly proved the iame in the 
Prerogative Court of Canterbury: And whseeas, fincethe 
death of the faid David Evans, the faid Catharine Ford hath 
intermarried with the faid Andrew Baker: Now tusse paE« 
tiNTs wiTHESs, that thc faid Andrew Baker and Catharine 
his wife, do hereby acknowledge to have received of and from 
the faid George Hand and James Knowelg the aforefaid bed, 
four poft bedftead, bolfter and pillow, the mahogany cheft upon 
. drawers, the fix mahogany chairs, and table board, and alfo the 
faid fum of lool. fo given and bequeathed to the faid Catharinei 
in and by the faid laft will and teftament of the faid David 
Evans as aforefaid ; and thereof, and of and from every part 
thexcofg do fully, clearly, and abfolutely, acquit, leleafe, and 
for ever difcharge, the faid G^rge Hand and James Knowel, 
their executors, adminidrators, and afligns, and alfo the cftate 
and e§eds of the faid teftator, and t.'^ij part thereof; And, in 
confideration thereof, they the faid Andrew Baker, and Catharini 
his wife, do for themfelves, their executors, adminiflrators, and 
afiignt, remife, and releafe, unto the faid George Hand, and 
James Knowel, their executors and adminiftrators, all, and ill 
manner of ;i^ion and anions, caufe and caufes of a^on, fuits, 
legacies, fum and fums of money, judgments, exccntioos, 
claims, and demands, what foe ver, both at law and in equity ; 
which againft the faid George Hand and James Knowel, dieif 
executors or adminiftrators, or the eftate or eftedls of the iaid 
teftator^ they the faid Andrew Baker, and Catharine his wife, 
or cither of them, ever had, or which they, their executors, id- 
ttiniftrators, or affigns, can or may have, claim, challenge, or 
demand, for, or by rcafon or means, or on account of the faid 
furniture, or the faid fum of lool, givei^ and bequeathed to the 

faid 
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"f^ld Catherine, in and by the faid laft will and teftament of the 
f^aid David Evans as aforcfaid. In witness whereof, the faid 
-Andrew Baker, and Catherine his wife, have herunto fet their 
Kands and feals. Sec. (as in No, XL o/tfy here being t<wo perfons to 
^xtcute^ there mufi be t^wo feals to the deed; one for the hujland to 
TA)rite his name opfofite^ and the oth^rfor the ivi/e to nvrite her name 
Gjffojite thereto J. 

N U M" B E R XIV, 

Release by a new Adminiftrator on fettling with 
and receiving Goods unadminiftered from the old. 
— To be written on paper or parchm^pt having ^\% 
(hillings Stamp-duty thereon^ 

To ALL TO WHOM t&efe prefents (hall come, Alexander Ball 
of Great RuffelrStrect, Bloomfbury, in the county of Middlefex, 
gentleman (adijfiniftrator dc bonis non^ of his late deceafed mother 
Cecilia Bajl) {tn6s greeting. WHERE4S Daniel ^vans, un^le of 
the faid Alexander Ball, did in the minority of the f^id Alpxan- 
der Ball take out letters of adn^inifltration of tlie gQpds andphat^ 
tels pfthe faid Cecilia Ball 4eccafe4, for the beq^fif of the faid 
Alexander Ball, and the other children of the faid Cecilia Ball ; 
And whereas the faid Alexander Ball having attained the 
age of 21 years, the faid Daniel Evans hath fefigned up his ad- 
miniftration fo tkken by him as aforefaid| ^n4 letf^rs of ad- 
miniftration de bonis non, afc granted to jjic faid Alexander 
Ball of the faid Cecilia Ball his mother, for himfelf and the 
benefit of his fitters apd brother, Frances, Gratia, and Henry 
Sail, children of the faid Cecilia Ball deceafed : And whereas 
the faid Daniel £vans, and Alexander Ball, adminiilrators as 
aforefaid, have now made up and adjufted all accoui^ts, matters 
and things, of and cQncerAing a{l n^pneys Received, paid, and 
difburfed, by the faid Daniel Evans as adminiftrator as afore- 
faid, and all other the eftate whatfoever of or belonging to the 
faid Cecilia Ball deceafed, which have been received or come to 
the hands ordifpofition of the faid Daniel Evans ; and upon ad- 
jufting the faid accounts there appears to be remaining i^ thp 
hands of the faid Daniel Evans the fum of 2000I in money, an4 
one bond under the hand and feal of James Knowel of- in 

the penal fum of loool, with a condition to be void upon the pay- 
ment of 500I on the day therein mentioned ; which faid fum 

X of 
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of 2000I, together with the faid bond and all writings and papcis 
appertaining or belonging to the eftate of the faid Cecilia Ball. 
the faid Daniel Evans hath on the day of the date hereof paid 
and delivered up to the faid Alexander Ball : Now know all 
by thefe prefents, that the faid Alexander Ball doth acknowledge 
to have received of and from the faid Daniel Evans^ the faidfom 
of 2000U together with the faid bond, and all writings and papers 
appertaining or belonging to the eilate of the faid Cecilia Ball ; 
and thereof, and of and from every .part thereof, doth fully, 
clearly, and abfolutely, acquit, releafe, and for ever difcharge, 
the faid Daniel Evans, his heirs, executors, and adminiilraton; 
And in confideration thereof, and being fatisfied in the premifes, 
HATH, remifed, releafed,and for ever difcharged, s^nd in amd by 
thefe prefents doth, remife, releafe, and for ever difcharge, the 
faid Daniel Evans, his heirs^ executors, and adminiftrators, of 
and from all reckonings, accounts, fum and fnms of mon^, by 
iiim had and received in pnrfuance orthe faid adminiftration fo 
granted to him as aforefaid, and of and from all other reckonings, 
accounts and demands whatfbever, and all and every a^on and 
actions, canfe and caufes of a^ion, fuits, judgments, executions, 
claims and demands both at law and in equity, or otherwife how- 
(bever ; which againft the faid Daniel Evans, he the faid Alex- 
ander Ball now hath, or ever had, or which he, his executors, or 
adminiftrators, (half or may have, claim, challenge or demand, 
for or on account of any aft, matter, or thing whaifoeyer, from 
the beginning of the world totheday of the date of thefe prefents: 
In WITNESS whereof the faid Alexander Ball hath hereunto fct 
his hand and feal. &c. [as in No. XL] 

NUMBER .XV. 

JLiETTER OF Attorney for proving a Se^map-s 
Will, and doing other Bufinefs for ^he Executor. 
To be written on paper or parchment hav- 
ing fix {hillings Stamp-duty thereon. 

Know ALL MEN by tjiefc prefents. That I Alice Beaaford, 
widow of and fole executrix named in the laft will and teftamcnt 
of Charles Bcauford mariner, late deceafed, for divers good caufes 
and confiderations me hereunto moving, HAY Sj made, ordained, 

autho- 
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authorized, conftituted, and abpoihted, knd by thefe prefents do, 
make, ordain, authorize, coriftitute andappoiilti David Edwards, 
of FIcet-ftreet in the city of Loridon, taylor, my true and lawful 
attorney, for me and in my name to appear before the judge or 
iurrogate, conftituted and appointfcd for the prerogative court of 
Canterbury, and in my name to pray and obtain probate of the 
iaid laft will and teftamentof my faid deceafed huiband, for my 
ufe and benefit ; and when the fame is obtained, for me and in my 
name, or in the name of him the faid David £dwards> to afk, de-* 
mand, require, and receive, of and from any perfon or perfons, 
all and every fum and fums of money, now due and owing, or 
hereafter to become due and owing to me as fole executrix of the 
aforefaid will or otherwife howfoever, by means or virtue there- 
of; and to make any fuch composition or compofitions with any 
perfon or perfons from whom any fuch faid fum or fums of mo- 
ney is^ are, or ihall be due and owing to me as aforefaid, for or 
concerning the fame refped^ively, as ne the faid David Edwards 
ihall think fit, and on receipt of fuch faid fum or fums of money, 
or any part thereof, to make, fign, feal, and deliver proper and 
fuiEcient acquittances, receipts, releafes, or difcharges therefore, 
in my name or oiherwife, and in cafe of non-payment, any adtion 
or adions, fuit or fuits, in law or equity to commente and pro- 
fecute for recovery thereof, and one or more attorney or attor- 
neys under him the faid David Edwards, for the puipofes afore- 
faid, to make, conftitute, and at his pleafure to revoke^ and to 
do all other lawful a^ and things whatfoever concerning the 
preraifes as fully in every refjped as I myfelf might dr could do 
if perfonally prefent, ^ ratifying, allowing, and confirming all 
and whatfoever my faid attorney fhall lawfully do or caufe to be 
done, in or about the premifes, by virtue of thefe pfefents : In 
WITNESS whereof, I the faid Alice Beauford have hereunto kt 

my hand and feal, &c, [as in No XL] This form will do 

for the executors of perfons dying abroad who were not feamen in 
the king's fervice ; for thofe attention mutt be had to the follow- 
ing ftatuts, in which it isobfervable marines are not Included. 

By ftatute 26 Geo. Ill c. 6^, f. 1. it is enabled. That, after 
the ift Auguft 1786, no letter of attorney made by any petty offi- 
cer or feainaQ^in the fervice of his majcfty, his heirs or fucceflbrs, 
or letter of attorney made by the executors or adminiftrators of 
any fuch officer or feaman, in order to impower or entitle any 
perfon or perfons to receive any wages, pay,- or allowances of 
money of any kind, due or to grow due for fuch fervice, (hall be 
good and valid, or fufficient for that piirpofe, unlefs the famj 
Ihall be made and declared to be revocable by the exprefs words 
thereof; And that no letter of attorney, or v/ill, made by any 
petty officer or feaman in the fefvice of his majefly, his heirs or 
fuccelfors, whereby any wages, pay, prize raocey, or allowance 
of money of any kind, due or to grow due for fuch fe:vice, is r.u- 
thorized to be received or bequeathed, iliall be good and valid, 
and fufficient for the purpofe, unlefs the fame, if made by any 
fuch oflacer or feaman then in the fervice of his majefty, his heirs 
and fucccfTors, fhall bcfigned before, and atteftcd by the captain, 

or 
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or by the officer then commanding, and one or other of the GgO' 
ing officers of the (hip to which fuch petty officer or feaman Ihall 
belong, and ihall fpccify in the body thereof the name of the (hip» 
and alfo the number at which the maker of fuch wil! or letter of 
attorney, Hands upon the (hip's book ; or by the agent of any of 
his majeftv's hofpitals or quarters appointed to receive fick and 
wounded teamen, commonly called uck quarters, in which fuch 
petty officer or feaman, may be for the time ; and unl/efs fuch let- 
ter of attorney, or will, if made by any fuch officer or feaman, 
who (hall have been di/chaiged from the fervice of his maje/ly, 
his heirs or fuceifors, or, if Aich letter of attorney is made by the 
executors or adrainillratorsof any fiich officer or feaman, and made 
within the bills of mortality of the cities of London and Weft- 
miniler, is attefled by an officer to be appointed by the treafurcr 
of his majeftey's navy, for the purpofe of infpe^ng the wills, 
and letters of attorney, of fuch officers and feamen, or, if made 
at any of the ports where feamen's wages are paid, is attefled by 
the treafurcr of the navy's chief or fecond clerk there, or, if made 
at any other place, is attefled by the miniflerandchurch-wardens 
of any parifh in England or Ireland, or in that part of Great- 
Eritain called Scotland, by the minifter and two elders of the 
parifh where fuch petty officer or feaman, ex/cutors or admi- 
nidrators, (hall reipedlively refide. 

Sect. 2. Evciy fuch letter of attorney, and will, (hall contain 
the name of the (hip to which theperfon granting the fame lad be- 
longed, and alfo the full defcription of the refidence, profeffion, or 
bufmefs, of the perfon to whom or in whofe favour the faid letter 
of attorney, or will, is made, and alfo the day of the month, and 
place where the faid letter of attorney, or will, was executed. 

Sect. 3. After every fuch letter of'^attomey, or will, be attefl- 
ed as above mentioned ; if executed abroad, the fame (hall not be 
delivered to the party himfelf, or to any perfon for his behalf, but 
Ihall be fent by the commander of any of hismajefty 's (hips, or a- 
gentofhismajefly's hofpitals or fick quartersi at the time when 
they tranfmit their refpedliye returns to the navy and fick and hurt 
boards ; if executed in Great Britain or Ireland, (hall be fent by 
thofe who attefled the fame, by the general pofl, addrefled to the 
treafurcr or paymafler of the navy, at the navy pay-office,, London. 

Sect. 4. The faid treafurcr or paymafler (hall immediately 
deliver over the letters of attorney and wills to the officer ap- 
pointed to infped them, who (hall on receipt therof regifler the 
fame, and examine the (ignatures of the witnefres^f and where 
any letter of attorney, or will, appears to the infpeftor not ge- 
nuin« and authentic he (hall flop the fame, and by the general- 
pofl acquaint the perfon in whofe favour fuch ktter of attor- 
ney is granted, or perfon or perfons named executor or executors in 
fuch w ill, that the fame is flopt, and the reafon thereof. But 
if upon examination the fame fhall appear genuine and au- 
thentic, he, or a perfon authorized to officiate for him fhall 
fign his name thereto, and put a (lamp thereon, and the letter 
of atturftev fhall be kept as a voucher of^the navy accounts; and 
the infpe<5lor Ihall give notice by the general-poft to the attor- 
neys when powers are approved, and alfo fend checks to autho- 
rise 
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rize tfaem to receive the money, which checks ihall be figned 
and ftamped by the infpedor, or pcrfon authorized to officiate for 
him, and ftand in the place of the original letters of attorney, and 
be fttfficient authorities to demand payment of all fach ^^es,pay, 
prize money, or allowance of money, to which the peribns granting 
the letters of attorney were entitled to for their fervice onboard any 
of his jnajefty's fhips. The infpedtor (hall in like manner give no- 
tice to executors ot his approbation of wills, and fend them checl^ 
in like manner as dire^d with refped to letters of attorney, which 
checks (hall be fufficient authorities for them^ot their attomiesto 
apply^upon teftators deaths to theinfpe^r, requeuing that the wills 
may be direded and fcnt by him to a prodor in Dodors-Commons» 
^ here they may on application obtain pobates thereof ; which, 
%vhen obtained, Ihall be lodged with the infpeflor, who, or the 
perfon authorized to officiate for him, Ihall certify upon the checks 
formerly delivered, that probates have been granted, and the checks 
(hall then, to fuch executors ftand in the place of fuch probates* 
and be fufficient authorities to demland payments of all fums that fhall 
be due to them as executors to the parties who made the faid wills. 
Sbct. 5. Theinfpedlor Ihall in return to all letters of attorney 
and wills received by him from minifters of parifhes, give notice 
as afbrefaid to the faid minifterwhotranfmittedthe fame, and not 
to the grantor thereof, of his having paifed and approved of fuch 
letter of attorney, or will, and fend the check by the general poft, 
made out in the manner above mentioned, to the faid miniiler ; and 
which notice from the faid infpedlorftiall be addrefled to the minifter 
of theparilh (naming the fame) without inferring the name of fuch 
minifter, tobie delivered to hi mat his manfe ordwelling-houfe;and 
every fuch minifter of a parilh (hall deliver the faid check to the 
party who executed fuch letter of attorney or will. And all letters 
and packets addrefled to, or fent by, the faid ti-eafurer or pavmaftcr 
of the navy, or infpe<!;^or to be appointed as aforefaid, (hall, from 
and after the paffing of this aft, oe fent and received free from the 
duty of poftage, in the fame manner and under the fame reftriftions 
as the clerk affiftant, and chief clerk without doors, of the houfe 
of commons of Great- Britain, now fend and receive the fame. 

Sect. 6, Grants ofletters of attorney ihall, by all captains and 
commanders of fhips, be inferted in the monthly returns. 

Sect. 7. When any petty officer or feaman belongine, or who 
fhall have belonged to any of his majefty's Ihips, fhall dielnteftate. 
leaving any wages, pay, prize money, or allowance of money of 
any kind, due to theminrefpeft of fuch fervice, the fame Ihall not 
be paid unto any repref^ntative of fuch inteflate, but upon letters 
of adminiftration to be obtained in the following manner; *vj'z. 
The perfon claiming; fuch adminiftration (hall give in a note or pe- 
tition to the infpedor of feamen's wills, ftating the name of the 
deceafed,andtowhat part of his majefty'sdominions he originally 
belonged, and the name or names of the (hip or ihipi on board of 
which he ferved, together with his own name and addition at full 
length, and his relation to, or connexion with, thedeceafed,and 
alfo what otherrelations, to the beft of his knowledge, the deceafed 
has alive at the time,and wheretheyare rcfident j anjlwhichpetr- 

tion 
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lion (hall be certificdbytworc^utablehoufc-kccpcrsof the parifh, 
town, or place where luch oetitioner is rcfident, certifying that 
they believe the contents of the faid petition to be true; and which 
petition and certificate (hall be further certified by the minifterof 
the pari(h, and two of the churchwardens^ or two of the eiders, 
certifying that the two perfons who certified the petition, in manner 
above mentioned, are refidcnt within the parifh^ and perfozis of good 
repute : whereupon the infpedtor of feamen's wills, as aforefaid, 
fliall make fuch inouiry as to him (hall feem nece/Tary for afcertain- 
ing the truth of the faid petition; and if, upon fuch inquiry, he 
fhall befattsfied of the truth thereof, and it alfo appearing that no 
will of fuch deceafed has been lodged with him, he (hall deliver or 
fend, to the perfon claiming to be fuchadminiftrator,an abftraft 
of the faid petition, withanoteortickctfubjoined thereto, ligncd 
by the faid mfpedor or perfon authorized to officiate for him, and 
marked with his ftamp, certifyingthatthe contents of the,faid pe- 
tition appear to him to be true, and that the perfon claiming to be 
adminiftrator may obtain letters of adminiftration to the deceafed, 

Srovidedhe is otherwife entitled thereto by law *> ; which certificate 
lall be direAed by the infpcdlor to a proftor in Do^ors-Commwis, 
ibr the purpofe that letters of adminifirationmaypafsinfavourof 
thepctitioner,ifentitled thereto by law, but not otherways; and 
fucn original petition and certificate (hall be lodged and remain 
in the records of the trcafurj^ of the navy, and be prefcrvcd by 
him; and the letters of adminiftration, when obtained^ (hall be 
lodeed and regiftered, in the fame manner with the probates of 
wills, in the hands of the infpe^or, who is herebv diredied to 
grant a check, figned and damped by him, or by the perfon au- 
thorized to officiate for him, to the adminiftrators, or their at- 
tomies, which fhall ftand in the place of the adminiftration, and 
be to them a fufficient authority to demand payment of and dif- 
charge all fums that fhall be due to them as adminiftrators to the 
party deceafed. 

Sect. 8. If any pro^or, regifter, or other officer of anyecclc- 
fiaftical court, fhall be aiding and affifting in procuring probate of 
the will, or letters of adminiftration, for the pcrpofe or enabling 
any perfon to receive the wages, pay, prize money, or allowance 
of money of any kind, due or becoming due for their (ervice on 
board any (hip or fhips then in, or formerly belonging to his ma« 
jefty, his heirs and fuccefTors, without firft obtaining the certifi- 
cate from the infpeftor of feamen's wills and letters of attorney, 
or perfon authorized to officiate for him, in manner above di- 
redled, every fuch prodor, regifter, or other officer, (hall forfeit and 
pay the fum of five hundred pounds, and for ever after be incapa- 
ble of aAing as proftor, reg fter, or in any other capacity, in any 
ecclefiaftical court in Great Britain or Irvland. 

Sect. 9. Abftrafts of this a6l fliall be hung up and affixed to 
the moft public place of* the fhip and veilcl of his majefty, his 
heirs andfuccelTors, as foon as the fhip or veflelbeput into(ea pay; 
and conftantly kept and renewed, fo that the fame may at all times 
be acceffibleto the petty officers and feamen ; and no captain fhall 
have his general certificate till the navy board are fatisfied thereof, 

^ For perfon? legally entitled to adminiftrttion, fee ptgc 2, 
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A CCOUNTING befoi^ ikt ordinary, i j, 6ip 
JTIl Af(ffittsai£t» See RekaieB. 
Anions may be had by adminiftratorSf 2» 43* 
" in wtat cafes anions die with the deceafed, iz» 

■ ■ tabel}CO]uu{htatcommoQlaw for the dcceafed's goods, 2 j, 

A^donebyan a(&9i^%ator |;pq4 4^ i^^°^il>MAwi<Q!i^ repealeclji 

. f^ 
Ademption of a. le»cy. Sec liCgacieSf 
AdminiftratiQii, w!iy it (hould he obtainrf, tf 
... ' ' ■' ■ ■ wh5> axe entitled thexfto,. 2, 5. 

.- ■ ■ >r by whom to be giantc^d, 6. 

f ' •- — r how void when granted by an improper court, 9, 

' how, and forwhat reafon> it may be revoked, 1 8. 

■■ ■ " .- ■ cafe* wherein it mf^ be grantjcd with the will 
annexed, 216, v » 

^dminiftrator^ his power, 20, 

■ his miereft in the dc/ceafcd's goods, 21 • 

; — r-iji what ci^fes Jie'may have the fame ajfUons ^ 

Ihfi deceaf^ might havf had, 22. 43. 
■■ may retain a debt due to himfclf, 27. 

may diftrain for rent^ 25^ 

; his office ^nd duty in paying debts, gu 

Adultery, wift debarred of do^ef thereby, 97. 
. Darted by the cofbip^ pfLpndpn^ 106. 

Advancement of fchildren, 67. 

■ ■ ■ ■ ' ■■ what m^y be given to of: beftowf^ upon a child, y«f 
no ;^vancement, 68. 
w^at flmll be deemed an advapcefnent* 69, 70. 



'■ r child'sa^dvancement outof a mothefa? eftate no^ 

to be brought into hotchj)ot, 70. 

■ ; what mfiy be given to a child, yet no advance* 

ment oy ^!^c cuftom of London, io6, 107. 

' ' — — T what may be an advancement in pan or whole, 1 08, 

•""■~-~'— - what may and may not be deemed an advancement 

of a phild by the cuftom of York, 117. 
Affinity or rclationihip by marriage, docs not entitle to a (bffe 

©faninleftate'seftate, 85. ' 

Aliens not dowable, 97. 
T- — not capable of holding lanfls, ib^ 

Y Ajiens 
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Aliens may beoueath pcribnal eftate, 141. 

Anceftor^ his leifin ifhereby his heij may be entitled, S6« 

binding himfelf and heiii^, seal eftate tlieieby liijble to 

his debts, ^. 
Annuity, from what time inteieft (hall be allowed 00 arrean 

thereof^ 57. 
Appeal, adminUlration Aiipended thereby, co« ^ 
Apprentice, inteieft therein different from that in a lenrant, ib. 

— muft be provided for, 58. 

Arraignment, ftandine mute thereon amounts to confei&on, 149* 
Aflets, direiir kinds thereof, 45. 

■ what fhall be aflets in the hands of adminiftrators and 

executors to make them chargeable, ^5, 46, 47, 

481 49- 
*^ ■ ■ le^al ana equitable aflets ; how debts are to be paid 
therewith, 59. 230. 

■ real aflets, or aifets by defcent, liable to anfwer debts 

due by bonds and fpecial contradb,/ p j. 

— when liable to anfwer fimjple contradk debts, 3 30, 

■ perfonal aflets* When a legatee ihall ftand in the place 

of a Ample contraA creditor fatisfied thereout, 2J6. 

•^ cafes in which the court wiUmarihal the afle^^ |b^ ijj^ 

258, 239, 240. 

■ ■ ■ will not marflial aflets f^t i^ ^ritfj 25;. 258, 25}. 
Attainder, 147, 

Award, 48, 

B 

Bank of England. When ftock therein fliall be transftried to 
executor, 165, 164, 165* 

will not admit a transfer but by all the executors, 207. 

Sankrupt, executor becoming fo, 213, 214. 

■■ what fettlement will fecure wife againft the claim of 

hufl>and*s creditors in cafe of Jl>ankrttptcy, 169, a. 
' if wife's legacy be fued for, court will not compel 

payment unlefs hnfband make a fettlement, and if 
he become bankrupt his aflig^nees take wife's pro- 
perty fubje^ to the fame equity, 248, 249. 

Baftard has no kindred. JDefcription of a baftard, 84. 

• — ■ devifc to a baftard before bom void, 1 68. 

•Bequeft of the fame thing twice, 157, 158. 

~ to two children where there were three and all hcl4 tq 

take^ 151. 

— manner of bequeathing to married women and infants, 

168, 169. ^ 
Blind perfons may maKe wills, 143. 

— the will of a blind or illiterate pcrfon fhould be read to 

him» ib. 
Boj;)d to the o^'din^ry on obtaining adminifiration^ 14. 

Sond$ 
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fondt f{>ecialrie69 and to be paid next to defafs of record, c^. 

heir not to be charged thereby, unleA mentio^ied, 56. 

Bona noiabilia^ 6« 7. 12, 

Borough £ngli(h lands, heir d^rcto not to abate in refpcA there- 
of, 68. 
' cttftom of« fpo^ 

C 

Chancery, a bill for djftribation pjroperly liei therq, 65. 
" ' ' its power with refped to executon, 214* 

with rcfpcd .to Jegacics, 249^ 

Charitable ufes> 2.52* 

* devifes and bequefts theipto void ^d within themeaA** 

tng of the ftatute of mortmain, ib. 253, 254, 

■ ■ what are not within the meaning of the ftatute, 257, 

258, 259, 260, 261, 262, 263. 
I how a charity m^y be Dfrrpetnated by money j^ven 

thereto, %6%» 
_-«.«« in beaaeathing to bodies corporate care fhould be 

taken in defcribing them ; demonftrated by va»- 

rious cafes, and likewife thp benignit^r of thp 

court of chancery with refre^ to charities, 263, 

26J,, 265, 266. 
f- » increale of rents, where the whole profits of an^ftate 

. were formerly given t9 fi chanty, to go to the 

charity, 2.66» 
■ ■ devife to a fuperftitious ufe though void, yet the 

charity ^ood, 267. 
.._^«.»» cafes in which the heir at law or next of kin ihall 

take, and wherein the crown may appoii)^ 268. 
■ airetsnottobemar(halledforacharity,255.258, 259, 

Charters and deeds belong to the heir, 3;. 
Chatteb real and perfonal, 28. 

may be devifed with limitations over, 13;, 136. 

Child in the mother's womb entitled to a (hare in diflribution, 
72. 104* 

— capable of having a legacy , 166, 167. 

when children bom after teftator's death (hall take by his 

will, 167, 168. 
Church, when executor (hall have the benefit of prefentin^ 

thereto, 204. 
Ciution, adminiftration repealed thereby, 50. 
Codicil, the nature and effect thereof, 185, iS6« 

form thereof. 289. 

Co-executors differ from adminiftrators, 21. 
Co-heire(res, if advanced, to abate for the f{|ime^ 57^ 
Collateral kindred, 77. 

Common without (lint, widow cannot be Cndqwed thereof, q%. 

Y 2 Conditbn^ 
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CottditioQ»t9w{If»lop|ey«ittiOQblin^fxecatoi9, ty^, tf%f 
. lo {parent iiidifcicset m«rrugcs» lyt, 178^ 173^ 

ConyiMon,dIflrerence between thaitaadjadgniftiit^ 147. 
Com fown, to whom it (hall go, 1^, 31. 
Copyhold cftates, governed by cttftom, 99, ipo, 
<■ how deyiiable* it8« 129. 

witncffcs to a will thereof, i6i« 

Co$ 19 Ldf^y 44f 62* , ' 

Ci)edijtor> nakbg a debtor Us wtntof, tfMk time^ ifi, 

162. 
.1 iiiip ■ legacy by a deblor to his .ejpeditor fktiaft^lion of die 

debt, 165. 
I II I gift ill pafe of 4<*di not pyfevalent ^gaii^ crediton, 

■ - J ■ . creditors hoir to be paid. See debts. 
Crimiiaal condud, periba't imcapable of making wilb onxe« 

count thereof^ 147, 148. 
emft feiiaindejrs, 156. 
Curtefy of England, 04* 
Coftoiot that prevail in certain .eonnties^ 99, too* 

w i^ the eity of Loadpn, and province of York, 101, loii 

D 

IDetth, if ]two ^dminiftr^ors, fs^d p.ne iit^ the admi^r^tiqs 

fujrvives, 21, 
Pee4 diiers from a^wiii, 157. 
»-*- BOW to be written and executed^ 291^ 
l>ebt, aAion of, 55- 
Debfor^ a Icgj^cv given by him ^ his .creditor, (ati^faAioii Sot 

lift debt, 165* 
P^» w^at are haired by the ftati^ and |vUt are to he pud 
withiatereft, 232f 255^ 
■ft be paid by executors %nd adminiftraton ^ccpj^^iagti^ 
the rules of pjriority, .51. 59. 
■■■jOiecytor to hive notice of debts, 56^ 57. 

no prefcTcocc alloi^^d^ paying debts ViA cfoitaUc 
affcts, 59. 
■ (fl^ple contr^iA creator tp ^Und in the pla^ee 0f a fpcr 
cialty creditor fatisfied ojujt of perfonal aflos^ 2jo. 
■ I p^rional efiate tp be firft cWged with Myment of 

debts, And onncMt b^ exempt p agatnft crediten) 
a25- 
^ \i fatyte of fraudulent deysfes sn,trodnced for the benefit 
of creditors, and if ;^ deyife does n^t provide for 
payment of debjts in a pradlcable mai^i^r it does 
not take the care our of ^ (bjtute, sji. ' 
Pecree 19 equiiy, equal to a jad|;ment at. law, 54* 
Pefraod of creditors, by adminiilrations grantea to a ftrangssf of j 
'* ' ^ftcancftatc, ^o, ^ ' - 



tS^nathCg t<fnittt In demefiie, 24, 2 c» 
Defceot of lands, 86. 

Defcendants^Dteferrcd to afHiireeiidaims£i4<to 74^ 

^I>eTife to cliiMlien onboni, 166, 16^4 
^whataaybeliToiddevifei iki^ 



Difcrecion, petfims refttaiiied fiom nskifig iHpiOt lor wsat tfacre^ 

of, 140, 141^ i4tj . 
Diftribatioojtimft when to {>e made,; 64^ 
-■ " ^ how to be madtf amont an ititeihtte's wtft snd chfl* 

dien, 664 
*- ■ * ■ * '■■■■■ how among chfldfcn Und grXndchiHben, 72, 75» 

■ howamongthenextofkin, 74* 81 4 

■ ' ■ ^ '■■ ' ■ "' to be madie according to thtf law of the cottatff 

ofwhuA jheinteftatewasafubjeft^ 7. 3;^. 
• ■ ■ "■' " how to be made among the inteftate's wife aad 

children bf the enftom of London, i65« 1134 

■ how where thcrt ia a widow ^d no chil(C 1 04. 1 1 s* 

■ ■ « ■ " how wfaete there are children and no vidow^ 104* 

io6. 
— — — *- how among the wife and cfaildstn hy tlie cuftom 
of York, J 14* i20> i2i« 

■ how where there is a widow and nochild^ 1 19^ 120, 
-^ '-*— how where there are chUdjoen and no widow« ^19* 

lai. 
Dower, what is requifite to eolitle a wife thereto, 97* 
' what may render her incapable thereof, ib. 

« ■ cannot be barred bv hefhstibiind's aliening the d(ate, 98, 
— — may be barred by fettlcment made befere marriage, 9g.« 
Donatio cam/a mortis, or gift in caff of deaths 173, 174, 175. 

£ 
Ecciefiaftigal court* See Spiritnal ceilif 6 
Eldeft fon and his iltic to uicoeed before tlie t99nt^$ 88« 
Emblements, 50* 
Entails, created in chattels, 136, 157. • 

how created by a devue of real cila<e4 See fee^^tail. 

£ntry not always neceflaiy to give ieifin ill decdi 94. 
Efcheat, 84, 91. 147. 
Eftate /osr i7«/rr <vfr diilribtttablc* 30^ 49- 
Eftates of inheritance and freehold, 28^ %$• 
Exectttor ofhisown wroii|^, ci. 

■ .for what an adminiftMor rnny be dUtttd 8s f«ch, ^ 
* what a rightfiil executor may do bMote the will is 

proved, 190, 191, 192* 
f may be filed before the will is pioved unlefs he ie« 
fn^d, 193. 
!■■■ ■ may have procefs ifloed againft hiutP OM&caaid proTO 
rhc will or ;refttfc, ib. 

Y i Sx.eait9f, 
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Executor, afts dont by him whcieby he may be e^iapelM 
to (land to the executorQitpy 191* 198. 

■ .^ advantage that may accrue by taking upon himdiB 

cxecutorlhip, 199, 200, 20 ly 20^9 203^ sol* 
» lofs that he may fuitain thereby » 205, so6, 207* 

^1 ■ ■ ■ — one executor not to be atifwcrable for tho fums 

come to the hands of another unle& they have 

done joint aCls, 208* 
»h — .,■- intereft which executors may be liable to pay, ib. 

— . how mcecutors are to pay debts. See debts. How 
to yay legacies. See legacies* 

* ■ who the teftator (hould beware of appointing exe- 

cutor^ 161, 162, 163, 164* 

«-*— — for making an executor, it is not alwavs ffcceilaty 
that the word executor be exprclTea, 194. n. 

^Executory devife, t59.r 

Execution, of two judgments, the firft that fues execution to 
be preferred, 53. 

JEx ojicicf perfons not to be thus cited, 1 2. 

£xpoftJaao^ definition thereof, 144. n. 

F 

Tather entitled to his inteftate cMId'spcrfonal eftate, 74, 7^, 
Fees and expence of obtaining probate and adminiftration, 

16, 17. 21^, 216. 
;— ^ the fees of pro&ors not fuable for in the eccleflafiical 

court, 222. 

Yee-fimple eflate, 86, 8^. 

Fee-tail general or fpecial, 115. 

>■■ words whereby fce-fimple, fee-tail, or an eftate for 

life may be conveyed, 154, 155, igi* 
Fclo deft forfeits his goods and chattels, 148. 
Felony, forfeiture thercbv, I47» 
Females how to inherit, ft8. 

Fmc for conveying eftates and barring entails, 96. 28^. 
Fixtures, law not held fo ftrift as formerly with reff^ ta 

removing them, 32. 
Forfeiture, difference between the forfeiture of lands and 

goods. 14^, 148. 
Fraud relating to a wijl, in what courts examinable, 146. 
Fraudulent devifes, ftatute concerning them, 93, 94. 

■ "r devjfe for payment of debts mull provide for it in 

a practicable ixuinner, otherwife it will be within 
the meaning of the ilatute, 231. 
Freehold, law not held fo ftrift as formerly with refpeft to 
taking away things aflixed thereto, 32, 33. 
^ftates of freehold may ^ of mheriunce or not of 
inheritance, 28. * 

FuBcnl 
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J^tiMt^J charges, 51, 205. 

O 

Cavelkind, cuftom of, 99, i66. 

Gift in cafe of ckath, 173, 174, 175* 

Goods and chattels, adminiftration concerned therewitn, 1 3^. 

■ ^ adroiniflrator's intereft therein, 21. 
Grand-children to abate for what their father was advanced,70^ 

■ 1 I, how entitled to a diftributivre {hare, 72, 73. 
Guardian may be appointed by a fathei^ 102. 

' cannot be appoiflted by a ftranger, 169. 

I I ■ age at whicn infants may chooi'e their own guar« 

. dian« By whom he is to be afligned. His power 
. andduty^ 170. 

tt 

Half-blood entitled to adminifiration, 4, 5. 

— to a (hare in diftribution, 71. 75. 83.' 
m ■ not inheritable, 91 . 

Heir entitled to his ancefh>r's eftate, 86, iy. 
„ to a (hare in diflribution of perfonal eftate, 66, 67.. 
,m to things affixed to the freehold, 31, 32. 
*a— . to things In nature of chattels, 29, 30. 34, 35. 
,, favoured by the law in refpe& to his anceiior*s debts^ 

54* 93- 

p— by the cuftom of York barred of filial portiorf, by hav- 
ing lands by defcent or otherwife, 115^ 1 16. 

...-i^ when he OiaU take by defcent, and when by devife, 

^52> ^53* 
—-— has an uncontro verted title unlefs difinherited, 153* 
> entitled when devife is to a fuperflitious ufe, or made 

void by ftatute of mortmain^ 252* 268. 
Heir-looms, 34, 35. 13^. 
Hereditaments incorporeal, 24, 86. 
Hotchpot, iignification thereof, 6y, 

Hufband entitled to adminidration of his wife's goods] 3, 
.■i I i to his wife's real eftate for life, 94. 

■ M l what of the wife's he is reftrained from dcvifing, 

130. 
■ii ^ ' ■ ■ ■■ with wife, may convey wife's real cftatc, 96./ 
— s — if Wife be aaminiftratrix and huftaad c^mmifc 

a dc9^uvit wife not liable, 163. 

1 

Idcot, canlQOt make a tcftament, 140, 141. 

-*i-^ if wife be ah tdeot hufljand cannot be tenaat by the 

curtcfy of England, 95. 
Infants, fo ftylgd tjll twcnty-onc years of age, 140. 
■-*- ■ " **■ ' ■ " * not iapablc of iidminiftcnng, 5, 

Y 4 Infarxts, 
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Infants, ordinary to affign a perfon tolaktt can «f wibmts 

perfonal cftate, t &4* 
^. >■ ■ at certain ages infants may difpofe of perfonal eftate 

by will, 113. 129. 
■* cannot difpofe of real eftate till of full age, 127. 

i*p cannot a£t as executor til) feventeen years of ags^ 

i6i« 217. 
*• while in the mother's womb lupptfed in law to be 

bom for many nurpofes, 166, rS^. 
■ ■ ■ of bequeathing and paying legacies to infants, 168^ 

ibQ. 845, 246, 247. 
Intcrcll on debts, 57. 233, 

■ a cafe in which intereftlhall go to the executor, 403. 

- when executors ihall be liabk to pay intereft, 208^ 

2og. 233. 
>■ admin iftrator liable, 310. 

to be paid on legacies, 243, 244. 

Inteftatesy i. 

"■ cafes wherein a man may die both teftate and in- 

teftate, 188, 189. 
Inventory, of making it, 37, 38. 215. 245. 
« things that are to be put therein, and the form of 

it, 4N 42. 

Joint-tenants, if huiband and wife ate joint- tenants, and the 

hufband fow the land and die, wife ^allhavc 

the corn, 3i« ^ 

Joint-tenancy, an eftate held therein cannot be devifed, 130; 

■ ■ ■ ■■ may be turned into a tenancy in conomon, and 

tlien devifed, 133.^ 
Joint merchants, differ from joint-tenants, 131. 
jointure, wife may be barred of dower thereby, 99, 
Ireland, adminiflrations when to be granted there^ 7. 

- ' m charge made on lands there by a will made in England^ 

to be paid in Englilh money, ib» 
Judgments docketted, 52, 53. 

■ ■ not to be preferred in payment to a decree in 

iflue, either a word of purchafe or limitation in a will, 1551 

K 

Ring, -debts due to him, 52. 

— ««- entitled to the eftates of inteilates where there is no * 

kindred, 84. 
^-«--- to undevifed furpli|S, s66. 
Kindred diilingui(hcd either by the right line or collateral, 77, 

■ ■■ ■ gift of reSdue to be divided amongft next of kin ; how 

fame fhall be divided, 150; n. 
-—^» next of kin intitled when devife is^to a . fuperftitious 
ufe^ or made Yoid by (taiute of morti&ain, 268. 

Kind. 
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Kindivdyliow dtftribution it to bt mdc afflongft kladitC Sm 

diftribution* 



Land implies real eftsite, 137. i|8. 

m^m^ if Mnd be fivtn to, or fettled on t cbild^ no auivanee« 

ment oy the cuftom of London, iof6, toy* 
L'eafes for years chattels, and go to the adminifbrator, 29, 29* 

■ I .1 if on condition not to aiEgn, adminiftrator cannot 

alSgn without incurring a iForfexture, 26% n. 
Legacies^ time when to be paid; delcnption thereof| 234, $35« 

■ what an executor ihould obfenre befbns he pays a 

alegacy^ 245. 

■ ■ when and how legatees are to ^ate, 234. 236. 

■ when legatee ihall ftand in thejplaceof afhnplc 
contraa creditor, fatisfied out ot peifonal affets, 

■ when court will marfhal affets in fevour of legatees, 

, «37f »3«> ?39» HO^ . 
' ■ intercft payable on legacres, 209* 243, 244. 

■ fatisfaftion of a legacy by a portion given, 182^ 

183, 184. 
• ademption byteftator^s felling ftocklpcclfically be- 
queathed, 235. 
■■ fame thing given twice, 157, 158. 

I the efFeft of a legacy given by a debtor to his cre- 

ditor, 165. 
■ lapfed and veiled legacies, 240, 241, 242, 243, 
-— — — — ofpaying legacies to infants, 245, 246, 247. 
— — of paying .them to married women, 247, S48« 

■ ■ courts wherein to be fued for, and calcs wherein 

fccurity may be had for paying the fame, 248, 

249» *50» «5»* 
Letter of attorney to two, by the death of one the authority 

ceafeth; different with refpeft to adminiftr^^* 

tion, 21. 

■ ■ ■ for proving a will, and doing other bufinefs for axi 

executor, 298. 
Life eftatc, 28, n. 155, 156, 
Limitations, ftatute of, 232* 

■ ■ of chattels, 135, 136, 137. 

^ M 

Madfolk reftrained from making wills, 142.- 
Male iffuc, admitted to inherit before female, 87. 

■ " ' if two males in ccjual degree, the eldcft aloue to 

inherit, 88. 
Mandamus, writ of, 3. 

Married^ 
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liarriBd women, Iheir power of making wiib, 149, 144^ 

■ ■ ■ ■ lonn of a married woman's will, tj^^ 

■ ■■■ ■ of bequeathing and paying legacies to ntSifr- 

ried women, t68, 169. ^47, 248. 
Marriage with kindred, doth not entitle t6 a (hare of an in* 
teftate's eftate, 85. 

■ ■' ' will made by a woman when fole, void by mairN 

conditions in reltraintof m^mage, 171, 1789 173* 

»■■ what fcttlement will fecure wife againli the claim 

of hu{band's creditors in cafe of hankruptcy» 

169. n« 

Mortgage, towhommoney due thereon is to be paid^ 49* i8»« 

I • not to be preferred in payment to other real ia« 

cumbrances, 55* 
■■ ■ perfonal, eftate primarily liable to pay otf mort« 

gage, 54* 

■ ■ ■ — rule that teftator's pcrfonal eftate ihall be prima* 

rily applied in diicharge of his pcrfonal debt fe* 
cured by mortgage, 326, 227. 

m ■ I otherwife where the charge is on the real •Sate 
principally; or where the debt (althou^per* 
ibnal m its creation) was contraacd a*iginaliy 
by another, saS, 229. 

Mortmain, ftatute of 138, 139. 
■' what devifes and btf^ufefts are within the ftatute, 

and what are net. See charitable ufes. 

Mother, entitled to her child's pcrfonal eilate, 74, 75, 

N 

Jfon compos mentlu if executor be thus, the ordinary may com- 
mit adminiftration, 213. 

Aim PrafSf 44. 

Notice to be given an executor of debts, 56. 58. 

Nuncupative or verbal will, 175, 176, 177. 

O 

Oath, on taking letters of adminiftration, 13^ 

— — to be taken by an executor, 215. 

Old age may i;ender a man incapable Of making his 
will, 141. 

Ordinary, the perfon who grants adminiftration, «. 

■■ may be compelled to grant admin ifiratiooy 3:. 

n his power ot granting it, 3, 4, 5. 2*7,. 218^ 

I ■ may ht compelled to grant probate, stj* 

Qiphans of London, 102, lo^. 

Outlawry, 48. 148. 

P 

FapiftSi their difabilities rctnovec!, 149. 
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Parafhernaliaj wife's right thereto, 36, 37. t^at. 

Parol evidence, 151. 158. 183. 262. 

Parfon, if he faw his glebe land and die, his executors t# 

have the com, 31. 
Peculiar ecclefiaflical jurifdiftions, 8. 
Perpetuity, not to b^ created by a devife, 134, 
Perfonal eftate, what, 127. 

■ to be firft charged with payment of debts 

and legacies, and cannot be exempt a$ 
againlt creditors, 2t5« 

■ ■■ ■ how it may be exempt, i3. 226. 

■ ■ I property (ubjeft to that law which goveljis 

the perfon of the owner, 7# 37. 
I^iantation, a chattel to pay debts, 46. 
Portion given after making will fatisfaftion of legacy, 182, 

183, 184. 
Pofthumous child| entitled to a fhare in diftribution, 75^ < 
Precedency may be given in payment of debts, 53, ^^, ^ . 
Prerogative court, rcafon of its foundation^ 9* 
Probate, where, and before whom the will is to be proved, 

6« 211* 

p manner and effeft of proving It in form of UWf 

211, 212, 213. 

— ■ ■ manner of proving it in common form, 213. 
■ ■ ■ form of the executor's oath,. 215. 

■ advifable for the executor to make an inventory; 

expence of obtaining the probate, 215, 216. 
Prohibition, writof, i8. 

Queen eonfort, 97. 

R 

Reading of wills and deeds ncceffary/ previous to the cxe- 

cution thereof, 143- 291* 
kecord, debts due thereon, when to be paid,' 152, 53, 5 j. 
— — to be taken hoticii of at executor's peril, 56. 
Recovery bars, remainders and revctliotts, a86. n. 
Refural of exe^utorlhip, the manner of doing it, and the 

effe^ theerof, 193, 194, 195, 196. 
Rcgillcr, wills which concern lands in Middlefex and Yoik 

to be regiilered, 219) 22a» 2ai| 222. 
Releafe of a debt, makes it aiTets, 48, . 
Releafes ordifcharges for legacies, 29^^ 
Remainders and reverfions defcribedi 286, 
Rent arrear, equal to a debt by fpccialty, 55, 
^ — may be dcftrained for, 23, 
«.i.^ aftions may be brought, or diftrefs inade for rent-Terv^ ce, 

rcot-chapga, /cat-£eck, and fee-farm^ 23, 24^ 

R«at 
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kentt dcfcription of thofe laft mentioned rents, 24, s 5« 

■ that a man hath in right of his wife ; the remedy he hatft 

for getting the fame after his wife's demth, 25. 

■ remedy that any perfon hath, who has any rents of fec« 

farms for the life of another who dies, ib. 
«— — remedy ihat executors of tenant for life have, 26. 
Reprefentation, 71, 

how admitted among collaterals, 77. 

RcpuMication of a will, 185^ 186, 187. 

Repugnant claufes in a will, 157. 

Rehduary legatee executor, where no executor is named, 

194, n. ^ . 

■ ■' to have adminiftration, whero a furviving execu* 

tor who had refufed, does not retraft, 195. 
Refidwtm* Seefurplus. 

Retainer, what executors and adminiftrators may retain, 27* 
Rcvoeation of adminiftration, tS, 19, 204 

of a will, 177, 178. 

■ how it may be revoked by afts in law, and alte« 

ration of circumftances, 170, t8o, 161, 182* 
■■ a woman's will, how revoked, 145, 

Ru^es for conftruftion of wills, 149, 150, 151. 

S 

Satbfaftion of a beqneft by a portion given after will madt, 

a8s, 183, I Si.. 
ScierifaHn may be fned by a iteir admbiftrator, 44^ 
Seamen in the king's fenncc ; ftatute relative to t)icir wilb» £99, 
Security for entering on execu torfliip« 213,214. 
— — — for paying a legacy, 149^ 250, 251. 

■ ■■ I ■> not required of tenant for life of goods given over; coon 

demands only an inventory, 13b. 
Seifin, difierence between a feifin in law and feifin in deed, 94. 
Settlement to fecore wife againft huikand's bankruptcy, 169. n. 
court will not order payment of wife's legacy unle& 
fettlement be made, 248, 249, 
Simple contraft debts, 57. 

■ .. ■ one fimple a)ntra£t creditor, may b^ paid his whole debf» 

if no fuit is commenced, 58. 
Scond mind and memory^ perfons prefiuned to to be, onleis tho 

contrary be proved, 142. 
Specialty debts, when to be paid, 55, 

heir liable thereto, 93^ 94. 

Specific legacies, 234^ 23c. 

Spiritual court, how the officcn thereof ftall aft^ with re{peft to 

perfons applying for probates and adminifirations, io» 

11, 12. 
M ' its power for compelling adminiftrators to wkt diftfi« 

bution, 61* 
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iStampi^twtacb difcharges for kg^Qittk, 4c. »^ t^ W wdne9« 
64, 6^, 66. 

J if fpoilcd in writing, m$y be recovered, 290. lu 

Stocks or jpublic funds. When propcxty therein (hall be trans* 

terjredto executor, 165^ 16^, 165* 
,$urplas uadeviredofradefiatCf towhomitfiuUgo* iS9« 24a 
ofpcKonal, to whom, 165, 166. 199, 2qo, zoi, toe, 
2^0$^ 240. 

.— f executors taking refidue tak^as JQint>tcM»ants« ^04. 

Sufp^oo 9f ;idmmib:aUQn> 50. 

T 

T«Weof4iftributipn, 83. 

Tenants in fee-fiinple, fee-tail, and for term 1^ life, 84^ 26. 

Teftanmt, difti^^on between lh4t and a will, 1 » 

Traitors, fo^feity^ of their lands and gogds, J47, 14& 

Truftee$ j^QiDg iiir^ceipt« fpr money, 206, 207. 

f m 'mw9ii to hp paid by * firoft«c.# *o*> 

U 

eUfe of a will, where ^ m»n thereby bcque^dis juft the fame at 

the law would difpofe in cafe pi inteftaev, 122, 123. 
.•r- .vhere a man leaves a wife, and feveral children of age, 123. 
— ,^>ere a ma^ leaves no wife, b.ut children ur.dcr age, 124. 

V 

Void.(leyifes, 152, 153^ 

W 

Wager of law, 55. ' 

Widow, For her fiiarc of perfonal eftate in cafe of inteftacy. 
See Diilribntion. Her (hare in real and copyhold 
eilate. See Dower and Copyhold; 
J ■ ;. her diftributive (hare fatisfadlion for her haiba|sd's co« 

venant, $7. 
f barred of her caftomary ^nd diftributive (hare as a wife 

. of a freeman of London, x 04, 1 05 > 1 o6« 
* barred as wife of an inhabitant of Yprk, x 14. 

Widpw'a chamber; by the cuftom of London, 103. 

' ■ ,what widows have been allowed by the cudom of York, 
114. 
'Wife alone, cannot di^ofe of her real eftate, 96. 
-r— may make a will with her hulband's confent, 143. 
I may be attorney for her hulhand, and he may bequeath any 
thing to her, but cannot grant her any thing by deed, 
166. See married women. Marriage. Settlement. 
Hulband. 
Will, what a man. may difpofe of thereby, 127, 128. 
^— — what he may notditpoft ^f jt.hereby, 130. 

Will, 
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mil, cAates to be (6 difpofed of hj will, as not to M rendered 
unalienable, 134. ^ % 

-^«— perfons for want of foftcient difcrction, reftrs|i|iSd £roai 
making wills, 141. 

— — reftrained for want offufficient liberty and freewill, fii;^^ 

■■ ■' incapable of making wills on atconnt of criminal conduQ^ 

H7- 

«»-^ rules for the conftruMon of wills, 149, 150, 151* 

to-^-— laft will overthrows a former, 157. 1^* 

— — where real eftate is deviled, the will muft be figned by the 
^ teftator, and fubfcrib^ by three witnefles, i^S, 159* 

— — witnefles ihoiild be difinterefted perfons^ 1 6o. 

— ' if the will concern only perfonai ellate, it is fafeft to have 
, two witnefles, iK 

f—^ method to preferve a will -from b^g clandeftinely de- 
ilrojred, ia6« 

■ ■ ■ how the will may be revoked. See Revocation. Con- 
cerning proving it, and rcAifing to prove it. See Bio- 
bate and Refuial. For what an executor may do be- 
fore it is proved. See Executor. For the method of 
proving a will, and obtaining adminiftration by con»- 
miffion. See the latter paft of thq explanation pie« 
ceding the contents. 
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